
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES 

Amendment and Compilation of Cha pter 3-131 
Hawaii Administrat ive Rules 

July 16 , 2009 

1. Chapter 3-131 of Title 3, Hawaii 
Administ rative Rules, entitled "Proc uremen t Violations" is 
amended and compiled to read as follo ws : 

"HAWAII ADMINISTRATIVE RULES 

TITLE 3 

DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES 

§3 - 131 - 1 
§3 - 131 - 1. 01 
§3 - 131 - 1. 02 
§3-13 1-2 
§3- 131- 3 
§3 - 131-4 
§3 - 131-5 
§3-131-6 

§3 - 131-7 
' ' §3-131 - 8 

SUBTITLE 11 

PROCUREMENT POLICY BOARD 

CHAPTER 131 

[PROCUREMENT VIOLATION£] COMPLIANCE 

Definitions 
Applicability 
Procurement code of ethics 
Parceling 
Procurement violations 
Civil and criminal p enalti es 
Corrective action 
Report of findings and corrective 

actions 
Repealed 
Administrative fine 

Historical Note: This chapter: 
1. Replaces interim rul es da t e d on 2/16/02 ( f i l e 

no. 2449) that amended sect ions 3 - 131-1, 3-13 1 -2, 3-131-3 , 
and 3 -131-6. 

2. Replaces interim rules e f f ective 4 / 14 / 08 
(file no . 2805 ) that added sections 3 - 131 - 1.01, 3 -13 1 - 1 . 02, 
and 3 - 131-8; amended sect ions 3-131-1, 3-131-4 , 3-131-5, and 
3 - 131 - 6; repealed section 3-131-7; a nd c ompi led the chapter. 
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§3-131-1 

§3-131-1 Definitions. Definitions are in section 
103D-104, HRS. The following definitions are also 
applicable to terms used in this chapter: 

"After-the-fact" means a request for approval, unless 
the context requires otherwise, for a procurement made in 
violation of proper procedures. 

''Business integrity" means the practice ouood 
business responsibili t y __ i:;_~C.0. .... <:l..~ ... -1?:1:1~.:i::!.1~~-~ ... ~-t.:t:i~.C.?.1. ... ]:lo~~sty_, 
fidelity, and trustworthiness. 

"Parceling" means the artificial division or 
intentional division of a purchase of same, like, or related 
items of goods, services, or construction into several 
purchases of smaller quantities, in order to evade the 
statutory competitive requirements. 

"Pur5-_f1~_12Jng: __ ~t_l1.,i._c_i:;:.~ means -~rinciples to be 
respected a_n.:9- __ ~pp_li~d1.. __ .iri~"].~9..i.~g ..... ~h§ .. _.2FOhibi tion of any 
breach of the public trust by realizing or attempting to 
:r:~a).J.2-~ .. A.!!IPE_o_p_~!' ___ g<3:J_:Q._ for oneself or another through conduct 
inconsiste!:!t: __ .~~ tp ~h§ .. F~ql1_if§.D:l~.:n.t:_f.il ___ °-L this chapter. 

"Reviewing officer" means the chief procurement 
officer, the head of a purchasing agency, or a designee 
above the level of a procurement officer, who has been 
delegated in writing by the chief procurement officer or 
head of a purchasing agency, the authority and 
responsibility to review procurement violations[.]; provided 
the authority and responsibility to r_~-yj.~~ HP~O.C:::.\l.I.:~f!l~I.11:: 
violations of a chief procurement officer or designee shall 
;9_~_ ... t:h-.a.:.~_ . .o.f __ t;:]::le administrator and the authority and 
:r::~~p_qp~ipt.li ty to review procurement violations of the 
t:l_d.:n.!~Et.~t:r.~:t:-C?.f. shall be with the department of commerce and 
consumer affairs, pursuant to section 103D-709, HRS. fEff 
12/15/95; comp 11/17/97; am and comp 11/25/02; am and 
comp AUG 2 4 2009 J (Auth: HRS §§103D-202, 103D-305} 
(Imp: HRS §§103D-104, 103D-305, 103D-709} 

§3-131-1. 01 ~.P~!,isablJ-i t.~ This _ch~~-€'.~--~"h.:CI:~.!. ~pp_;t_y 
to any person, including any actual or prosE._~-~t=._.iye __ ~_i_c:lc:l~E-'
of feror, contractor, or business. [Eff and comp AUG 2 4 2009 

] (Auth: HRS §103D-202} (Imp: HRS §103D-106} 

§~-::.;t.}}.""'..~.~-9-~ Procurement code of etl).ic;:9_., {a) Public 
employees shall act in good faith to discharge their duties 
t9 __ e.:!:i.~u.~~-t:.h~ fair and equitable treatment of all persons 
1.1Th:o_?-5:Cil __ lt!.t.t!:t.9.'?~~~:r:t.!l!~Pt procurement; to foster public 
confidence in the integrity of the procurement process; and 
1::2 __ ensure t.!:1~ .. ~pp~()P:r:.~?-~.~---~J:i.~?l-~j.Q_!l of purchasing ethics. 
Any person ernp_~gy~9.:.Hl:>.Y ... a __ g<J.Y.~~I.J:J!!~nt:~J ... PQ.9.Y who, when 

engaging in procurement, shall be bound by this code of 
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§3- 131-2 

ethics, including b.1:J:.t: ... !.1o~ ... )imited to the ~?.::h .~.<?Vf.i~g_:._ 
Jl) Avoid the i_n~-~11.t ___ ?tnd a ppearance of unethical 

behavior or practices; 
(2 ) Dilige~_1:~y __ Jg_llow the procure!n.~n~. -~9-~S , rules, 

and proce~-~:i::~S. ;_ 
.i?) Refrain from any ac t ivity that would create a 

conflict ~.1=.'1.~-~!"! personal interes_~~=~~g_<;l_ the 
interests of the State; 

_t'.1J ______ Identify a nd eTimi.nate any conf li.S:~~---·<?.t ___ interest; 
( 5) Avoid solicit:.~_ng_ g_r accepting moneyL. .. !.~.an.:~...!... 

credits, discou~.t:.S..1 .... favors, or services from 
P.£~sent or potential s uppliers whic.9- ... ~?:Y 
influence or appe§l.~ .. t;:9 __ influence purcha~~.119" 
decisions; and 

J§) ........ "Ii:nsure that all persons are aff<:>.:r:::ci~.4 .. ~_g_ual 
opportunity to comp·~-~-~-.. ~-n a fair and open 
environment. 

JE.2__~2~~r~~ental b odies shall conduct procu;,~~~g~ in 
accordance wi t h all applica~!~ .. -~_t;:a tutes and rules '---~-~s)uding 
chapte:i;: __ ~4: .i. HRS. 

J~_) __ ..... ~Y person, including any actual O..! ... P~-9-~P§!Ct ive 
bidder, offeror, contracto.E . .t ... .C?.r;:_J:>us iness shall ac~ .. .J~ _good 
fai tl?: __ !:_'? __ Pract ice purchas i~S: ... E:'..~J1_~cs, and when applicable, 
display J:?.~:?Jn:ess integrity as a responsible of_;_~?:.9.:i:: , __ 
including but not 1 imi ted ~.9. .... :t:.h.~ .. . ~ol lowing: 

D_t .... ~void the intent aI?:sl. ... -~P.P~arance of unethical 
R~:tl.~Y.~_or or business practices ; 

(2) Refrain from any ac!:_~Y..:1-t:Y. that would create:_ ~
.25?P.:f.~ ict between persona_~---·~_:Qterests and the 
interests of the State; 

Q } __ ___ ... I_q~ntify a nd e limin~.t:'..-~.·~_Cl:TIY. conflicts of interest; 
and 

( 4) E·nsure that a~} _pe_r,_sons are afforded···---~-q~~l. 
()P.P~~tunity to compet~ t.g.~ fair and open 
.~!l.:Y..J.:..~onment. (Eff a nd comp AUG 2 4 2009 
(Auth: HRS §103D-202) (Imp: HRS §§103D- 101, 
1030-106, 103D-310, 84- 15, 84-16 ) 

§3 - 131 - 2 Parce ling. (a) Procurements should be done 
through a competitive process whenever possible. Since 
there is no definition of artificial division or intentional 
division that could address every circumstance, the 
procurement of ficer in deciding if a division is artificial 
or intentional , shall consider the following: 

(1) The higher the price of a group of procurements, 
the more likely they should be consolidated. 

(2) The more similar the good, service, or 
construction, or t he more likely i t is to 
purchase a group of goods, services, or 
construction f rom one type of vendor, the more 
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§3-131-2 

likely it should be consolidated. 
(3) The more foreseeable the procurement of similar 

goods, services, and construction is, the more 
likely it should be consolidated. 

(b) In determining whether a competitive sealed 
process is required and if consolidation is appropriate, the 
estimated expenditures for any twelve-month period exceeding 
the dol lar limits as stated in section 103D-305, HRS, the 
competitive sealed process pursuant to [subchapter 5 or e ] 
sect ion 1030- 302, HRS, or section 103D- 303, HRS, shall be 
used to establish a contract.---·-··· ... ... - ... . ···-· 

(c) A purchasing agency shall, where possible , make 
appropriate consolidations to obtain competition. The 
procurement of ficer shall be responsible for decisions to 
proceed with small purchase procurements rather than with a 
competitive sealed process. [Eff 12/15/95; am and 
comp 11/17 /97 ; am and comp 11/25/02; am and comp AUG 2 4 2009 

J (Auth: HRS §§1030-202, 103D-305) (Imp : HRS 
§ 1 030-305 } 

§3 - 131 - 3 Procurement violations. (a) The head of 
the purchasing agency is respoii.s-1bie .. for the agency 's 
compliance with the law. Violations of chapter 1 03D, HRS, 
which are normally inadvertent, and the result of 
administrative error, lack of knowledge, or simple 
carelessness, may be avoided through the implementation of 
bet ter procedures, employee trai ning, and p r ogressive 
discipline. 

(b) The procurement officer may prepare a report of 
procurement violat ions for review by the revie wing officer. 
It may be helpful to prepare and maintain procurement 

violation reports, first, to pinpoint weaknesses in the 
State's procurement process, including the p rocure ment code 
itself, and to find ways to improve [£tate] state 
procurement, and second, to determine whetheror .... not a 
violation has reached the level requiring civil or criminal 
penalties. 

(c) Being responsible f or the i nitial investigation 
o f violations r equires the head of the purchasing agency to 
carefully examine the in-place procurement procedures. Any 
improvements can best be achieved through the agency's own 
initiative. [Eff 12/15/95; comp 11/17/97; am and 
comp 11/25/02; am and comp AUG 2 4 ?009 l (Auth: HRS 
§103D- 202) (Imp: HRS §1030-'106) .. 

§3-131-4 <::,~vi l and criminal penaltie_l?.: (a) Certain 
viola tions of chapter 103D, HRS, may be subj ect to civil and 
c r iminal penalties as described (be±Gw] in this section: 
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( 1} 

(2) 

§ 3 - 1 31 -4 

Civil penalties. A person who contracts for, or 
pur chases goods, services, or const ruction, in a 
manner the person knows to be contrary to the 
requirements of the procurement l a w is liable for 
al l costs and damages to the State arising out of 
t he violation. 
Cri mina l pe nal t ies. A person who int entionall y 
or knowingly contr act s for or purchases goods, 
services, or construct ion, under a scheme or 
art ifice to avoid the requirements of the 
procurement law shall be guilty of a misdemeanor, 
and in addition to any applicable c riminal 
penalties, shall be subject to removal from 
office and shall be liable to the State or the 
appropriate county for any sum paid by it in 
connection with the violation, a nd that sum , 
together with int er est and costs, shal l be 
recoverable by the State or county. 

(b) I n or der f or civil penalties to apply, a person 
mus t have knowingly viol ated t he requi rements of the law . 
In o ther words , t he person commi tting the v i olation must be 
aware that he or she is acting contrary to t he requirements 
of the law at t he time the violation occurs. Violations 
that are the r esult of administ rative error or mi s take, 
ignorance, or carelessness are u sually not subject to the 
civil penalt ies . The determining factor is what the person 
understood the p r ocurement requi r ements to be when the 
v iolation occurred, and whether or not the person be l i eved 
he or she was acting in compl i ance with those r equirements . 

(c) In order for criminal penalties to apply, a 
person must have knowi ngly or intentiona lly engaged in a 
scheme or artifice to avoid the requi rements of the l aw. 
The vio l ation must have been commi tted in a deliberate 
manner, involving some calculated means, such as parceling 
for a single procurement, a deliberate misstatement of fact, 
or an after-the -fact purchase, which is purposefully 
designed to avoid the requirements of the law. Legally 
admissible documentary evidence of the wrongdoing mus t be 
available to law enforcement authorit ies in orde r for 
cr iminal p r osecuti on to be undert aken . Law enf orcement 
authorities wi ll also need to determine whether per sonal 
ga in was i ntended or involved for either the person 
commit ting the violation, a friend or re lative of the 
person , or the vendor, o r whether s ome other vendor was 
significantly i njured, whether intended or not. 

(d) In a ddition_t:<? ... ~!.1:Y .. .9..t:.her civil and cri.~~-~~~-
2enal ty allowed by la~_1. __ _a __ !=!h~~.t .. procurement officer may 
.:i:-.~nder a writ t en decision on any person fou~s.J: .i.r.i ... violation 
of any provision of ____ !::l).Js __ c;:_h.?-Pter, and impose .'?:!:.1-.Y ... C?.L_~he 
fol lowing; 

(1) If an employee of a gover nmerit:.?.-J. ... G\..9:~ncy: 
J_~J __ ___ _ R~.~-~-~rsement for any surn__r.~ .~5~ .J !"! 
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§3-131-4 

~C?.!1Il~~-1:Jori .. !'./.~ t.h __ :t.h~ __ y:i,~l~~t'?.~! .. i11~1. uqii:ig 
interest and costs; 

(B) A recommendation for termination of ··---·-··--·einproyme-n.t ;· ·· - ··-·--- ··········-·· -· · ·-··--·--· HH 

(C) Reduction or rescission of delegated 
procure!_t1_~!1t: .. Ci.':1.~~C?.~AtY_I. ... ~~~ 

(D) Administra~j. v~_ fi~E'._ ___ a!? provided in 
section 3-131-8 _ 

_ ( ~).··-·····-·!L.a.:_ pe.~S.9.l:l._ C?.r. ... a<;_t:i:i:al 9.f. .. P..~C?.~Pe.s.t::_.~v.e. ... 9_!_f_~:;::9-~_:_ 
(A) Pa.:~el'!!= ... ~()~---~ny ___ ~lH11.E~~-~- -~r.!- .. ·~-c:l~I?:~<::.t.i.gn -~-i~h 

the violation, including interest and 
costs; 

. 03- ~ ... . ..s~sp~n~i. <:>_:r:i_ ~11.q_ 4.E:!l::>.~~~~J:J,-~ __ a_q_t:_~°-I!-.P~r.~.1.:!§tnt -~<? 
section 103D-702, HRS; and 

J~) ___ }-\dmi:i;iistrative fine as provided in section 
~- :-.- .:!:}.~_::-__ ~_.: [ E f f 12 / 15 / 9 5 ; COffiP.AUlGl L 147 /09(}i ; 
comp 11/25/ 02; am and comp 2 71 ::i 

(Auth: HRS §103D-202l (Imp: HRS §§103D-
106, 1030-702) 

§3 -131- 5 ~2~~~~_tAy~-- a_c..~Jo_~_: When a p;:C)C::.':1.:r:e.~e!J:t. 
violation has occurred, the head of the purchasing agency 
shall determine whether any corrective action is necessary 
to remedy the situation, or prevent its reoccurrence. 
Action may include training, or a reduction of an employee's 
purchasing authority. [Eff 12/15/95; comp 11/17/97; comp 
11/25/02; am and comp AUG 2 4 2009 J (Auth: HRS §1030-
202) (Imp: HRS §103D-106) 

§3-131-6 [Processing procurement violations.] R.~.P-2~.~ 
oJ JJ.n9~.ng,$._.}l[l<~LS9E;;e}:;.J;J_¥_E? _gctions _ (a) The purchasing 
agency shall consult with the chief procurement officer on 
all procurement violations and [-shal-1-1 provide [~he----ehi-e-E
procursment officsr with] a report of findings and 
corrective actions[. The chief procurement officer shall 
determine whether appropri-ate-€-Grr.e€·t-i-ve act ions-we-Fe---t:-aken: 
The report of findings and corre~e actions] that shall 
include, at a minimum: --

( l) The facts and circumstances leading to the need 
for the good or service, including the 
explanation as to why established procedures were 
not followed; 

(2) Whether there are any indications of intent to 
deliberately evade established purchasing 
procedures; 

(3) Any lack of procurement information or training; 
(4) Whether this is the first occurrence; and 
(5) Whether appropriate written assurance and 

safeguards have been established to preclude ___ a 
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§3-131-8 

subsequent unauthorized procurement. 
{b) If the head of the purchasing agency determines 

that payment to a vendor is also required, the head of the 
purchasing agency shall include a request for after-the-fact 
payment approval in the report of findings and corrective 
actions to the chief financial officer. 

(c) If the c~~~.f..Hp:r::o._c\,l_~ement officer disapproves the 
purchasing agen~y'.~ ... :l'.".~P.?,I::t ___ gJ findings and corrective 
~ctions, the provisions of section 3-131-4(d)shall __ _?..pp;L.y'. 
[Eff 12/l?/~s4- .,~P 11/17 /97; am and comp 11/25/02; am and 
comp r•,,;J :G dJU:1 ] (Auth: HRS §103D-202) {Imp: HRS 

§103D-106) 

[§~ Bl-7 Interim--r-u±es. This chapter Bl, subtitle 
11 of title 3, Rawe.ii .A.-dlllJ";n-iS:trative Rules, repla.ces 
rescinded interim rY:les previo1::1.slG ~i°lf.lflgd on 2/16-/-02-H·-(-f-i-le 
no. 2449) . ) [Eff 11/25/02; R AU J 

§3-131-8 AdministratJ.YS:? .. fJpe,_._ (a) A chief 
procurement officer r.n~Y- ?1-8-~~~~-_s-·an ... a"dministrati ve fine in the 
-~C?.llowing amounts: 

(1) An amount not to exceed $5,000 for each violation 
involving a pros:\l:~!=lll~r:i.~ .. -~1-1.ich amount is in exces's 
of the dollar leve1_~H--~E~~Jj:~~-d by section 103D-
305, HRS; 

(2) An amount not to exceed $1,000 for each violation 
involving a proctire-menf' which amount is less th~I]. 
the dollar'le'!.~_!°S.. l?.Pe.~.iJ!_ed by section 1030-305, 
HRS. 

(b) "PrIOr to the imposition of an administrative. 
fine, the chief procurem.~!.!t:.<?J1=-Ac;er shall notify the per~g:n 
in writing that the chJ_~J.Pr..O.S:.1:1.~~-~ent officer intends to 
assess an administrative fine. The person then sh~~~- .. !?~-
gi ven an opport~!.J:!.~Y .. H~~---R~.J1eard by the chief procurem~i:i:t. 
officer. A request for a !Tl~e.!:~f.Lg __ g;J:i.~11 be made within seven 
calendar days after the receipt of the chief procure~~-!:i::t 
officer's letter. After the meeting, if any_~ ___ s.~9u~Si ... ttl.~. 
chief proc~~~~_17.nt:. __ gf,f.J<::~.~--determine that the impos.it:t_?l]: __ g~ 
an administrative fine H.:i:.l?. .. i:l-PP.1.'.:.9.P.riate, the person may 
f(3quest the review of the assessment through an 
administrative review of the chief procureme:_:r1._f:H_~_f.f..~.<::~~'. .. ~ 
decision purSL!9.-.J:"l:t. ... t..o __ s,~c::t..t<?.n 1030-7 0 9, HRS. The re_g11._e::_t?.1:. 
shall be made within --~~.Y.E?.T1 H~C!)~ndar days pursuant to section 
3-125-42, after the receipt of the chief proc::':l.:~~m-~n_!:. 

officer's decision. 
Jq_) __ ... J'he payment of the administrat~-~~---g~n~_.§ihall be 

the r~~P<?.!1.!3Jfii_],J_tY .... 9..L the person, and if the person is a 
government employee, shall not be P9.:.~9.H.~it:h_g~wernment 

131-7 



§ 3- 131- 8 

funds. 
(d) The chief procur ement ofJ.ic;_~r shall repor~ 

9.:I_:i_nually to the state ___ p_roc:1:l.rement office any admtn..:i.§.t::.rat;~y~ 
fines assessed. __ .111~ __ repor t shal l i!'!C.J_l!:de but not be 1 imi ted 
to the f o llowing information : t .~~. ~c:i:me of the p~_r_~~:H:_l! ____ t:.b.~ 
9:~?.~.mt of f ine, and the r e ason for th_~-- ~j.ne." [Ef f and 
comp 1 (Aut h : HRS §10 30 - 202) (Imp: HRS 
§103D- 1~~~ 2 4 Z009 

2. Ma terial , except source notes, to be repealed is 
brackete d . New material is underscored. 

3. Additions to upda t e s ource notes t o ref lect these 
amendments and compilation are no t underscored. 

4 . These amendments t o a nd compi l a t ion of chapt er 3-
131 , Hawaii Admi nistrat i ve Rule s, sha l l t a ke effect ten days 
af t e r f i ling wi t h t he Office o f the Lieute nant Gove r nor. 

I ce rtify that the foregoing are copies of t he rules, 
drafted in the Ramseyer for ma t pursuant to the requirements 
of sect ion 9 1 - 4.1, Hawaii Revi s ed Statutes, which were 
adopted on July 16, 2009 by t he Procurement Po licy Board and 
filed wi th t he Offi ce of the Lieutenant Governor . 

APPROVED AS TO FORM: 

' _1_1-LA-a-/~ 
Deputy At torney General 

i /1 

,,~J J\.~/ 
PAMELA A. TORRES 
Chair person 
Procurement Pol icy Board 

kLJlz 
St a te Comp trol l er 
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