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PROCUREMENT POLICY BOARD (PPB)
1151 Punchbowl Street, Conference Room 410
Honolulu, Hawaii 96813

Regular Meeting
May 29, 2013
1:30 pm

AGENDA

Call to Order.
Approval of Minutes - Meeting of December 18, 2012.

Proposed amendments to HRS Chapter 103F administrative rules for purchases of health
and human services.

Discussion on procurement streamlining requested by member Dean Seki.
Summary of legislation requested by member Greg King.

Executive Session pursuant to HRS §92-5(a)(2) to discuss personnel matters in the
recruitment for Administrator, State Procurement Office.

Announcements.
Adjournment.

Agenda and available agenda items may be viewed at
http://hawaii.gov/spo/general/ppb/procurement-policy-board, click on Meeting Agenda and
Minutes. Individuals may present testimony on matters on the Procurement Policy Board’s
agenda when the agenda item is taken up by the Board. Individuals intending to testify should
contact the State Procurement Office at (808) 587-4700 at least 48 hours before the scheduled
meeting. Written testimonies will be accepted through e-mail at
procurement.policy.board@hawaii.gov or faxed to (808) 587-4703 until 1:00 pm, May 23, 2013.
Testimonies received after the May 23, 2013 deadline will be forwarded to the board as time
permits. Individuals submitting written testimony at the meeting and would like the written
testimony distributed to the board at this meeting, are requested to provide 12 copies.

Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 p.m.,
May 23, 2013 to discuss accommodation arrangements.



PROCUREMENT POLICY BOARD MEETING
December 18, 2012
1:00 pm
Conference Room 410
1151 Punchbowl Street
Honolulu, Hawaii 96813

Members Present

Ronald Hirano

Gregory King

David Langille

Kathy Suzuki-Kitagawa

Others

Aaron Fujioka, State Procurement Office

Ruth Yamaguchi, State Procurement Office

Kevin Vegas, Grainger Industrial Supply

Shannon Alivado, General Contractors Association
Gladys Marrone, Building Industry Association

Agenda Item I - Call to Order
Chair Gregory King called the meeting to order at 1:33 pm.
Agenda Item II — Approval of Minutes of April 24, 2012.

Mr. David Langille made a motion, seconded by Mr. Ronald Hirano, to approve
the minutes of the April 24, 2012 meeting.

The motion was unanimously approved.

Agenda Item III — Proposed changes to HRS chapter 103F administrative rules for
purchases of health and human services.

Mr. Aaron Fujioka stated that there is no action for the Board to take at this time.
The HAR for HRS chapter 103F became effective on July 1, 1998 and amended in
January 2006. This set of proposed changes will be the second time the rules are
amended. The HAR review process includes informational sessions scheduled for
January, February and March 2013 seeking the public and service provider input. Once
the State Procurement Office (SPO) has incorporated any changes, the rules will be
presented to the Board for consideration and approval.
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Agenda Item IV — Discussion on small business set-asides and native Hawaiian
organizations set-asides requested by member Ronald Hirano.

Mr. Hirano asked if there was anything in statutes or rules addressing set-asides.
Mr. Fujioka responded that there is statutes regarding small business set-asides, but the
rules that were previously adopted by the Board expired and there are no provisions
regarding native Hawaiian set-asides.

Mr. King gave an example of a solicitation done by the County of Maui for a
painting job on Molokai which ended up costing the county more and have not done any
others.

Mr. Fujioka explained that the SPO does not support preferences or set-asides and
that they should be placed in other sections of the statutes and not in the public
procurement code.

Agenda Item VI - Announcements

Mr. Fujioka presented to the Board a summary of 2012 legislation regarding
procurement.

Ms. Shannon Alivado wanted to express the General Contractors Association's
thanks to SPO for the circular regarding ACT 173, SLH 2012.

Agenda Item VII - Adjournment

Mr. Hirano made a motion, seconded by Mr. Langille to adjourn the meeting.
The motion was unanimously approved. The meeting was adjourned at 2:08 pm.

Respectfully submitted,
- S
Date é Dean Seki, Secretary

Procurement Policy Board

Attachment: December 18, 2012 PPB Agenda
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PROCUREMENT POLICY BOARD (PPB)
1151 Punchbowl Street, Conference Room 410
Honolulu, Hawaii 96813

Regular Meeting
December 18,2012
1:00 pm

AGENDA

Call to Order.
Approval of Minutes - Meeting of April 24, 2012.

Proposed changes to HRS Chapter 103F administrative rules for purchases of health and
human services.

Discussion on small business set-asides and native Hawaiian organizations set-asides
requested by member Ronald Hirano.

Announcements.
Adjournment.

Agenda and available agenda items may be viewed at
http://hawaii.gov/spo/general/ppb/procurement-policy-board, click on Meeting Agenda and
Minutes. Individuals may present testimony on matters on the Procurement Policy Board’s
agenda when the agenda item is taken up by the Board. Individuals intending to testify should
contact the State Procurement Office at (808) 587-4700 at least 48 hours before the scheduled
meeting. Written testimonies will be accepted through e-mail at
procurement.policy.board@hawaii.gov or faxed to (808) 587-4703 until 1:00 pm, December 13,
2012. Testimonies received after the December 13, 2012 deadline will be forwarded to the board
as time permits. Individuals submitting written testimony at the meeting and would like the
written testimony distributed to the board at this meeting, are requested to provide 12 copies.

Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 p.m.,
December 14, 2012 to discuss accommodation arrangements.
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INFORMATIONAL BRIEFING
STATE PROCUREMENT OFFICE
STATE OF HAWAII
ON PROPOSED AMENDMENTS TO
HAWAII ADMINISTRATIVE RULES

The State Procurement Office is proposing amendments to the Hawaii Administrative Rules
(HAR) to HRS Chapter 103F, Purchases of Health and Human Services. Informational
briefings on the proposed rule amendments will be held on the following dates:

Date and Time Location

January 23, 2013, Kalanimoku Building

9:00 a.m. 1151 Punchbowl Street, Room 322B
Honolulu, Hawaii 96813

February 15, 2013, 9:00 a.m. Webinar

March 6, 2013, 1:30 p.m. Webinar

The proposed rule amendments are to implement HRS Chapter 103F, which promotes fairness,
and open competition for procurements by the State.

The proposed amendments and registration information are available at http://hawaii.gov/spo.
Under What’s New, click on Draft of Proposed Hawaii Administrative Rules for the proposed
amendments. Click on Informational Briefing to register.

Comments and feedback are welcome. Written feedback may be sent to: Administrator, State
Procurement Office at 1151 Punchbow! Street, Room 230-A, Honolulu, Hawaii 96813, or P.O.
Box 119, Honolulu, Hawaii 96810-0119; or by e-mail to state.procurement.office@hawaii.gov
by March 28, 2013.

The informational session on January 23, 2013 is wheelchair accessible. If other special needs
are required (i.e. sign language), please call Corinne Higa at (808) 587-4706 by 4:30 P.M.
January 15, 2013.

AARON S. FUJIOKA
ADMINISTRATOR
STATE PROCUREMENT OFFICE

lofl



Attendance Report
Proposed Amendments ot HRS Chapter 103F Administrative Rules
Informational Briefings with Service Providers and State Agencies/Departments

1/23/13, 9:00 a.m., Kalanimoku Building, Room

322, Honolulu

City and County of Honolulu (1)
Good Beginnings Alliance (1)
Legal Aid Society of Hawaii (1)
Waianae Community Outreach (1)
Hina Mauka (2)

Island STAR (1)

HPPA (1)

Child & Family Service (1)
Catholic Charities Hawaii (1)
Community Assistance Center (2)
Total Attenance: 12

2/15/13, 9:00 a.m., Webinar

Goodwill Industries of Hawaii (2)

Girls Court (1)

PL Fritz (1)

Island Paradise Counseling, LLC (1)
Molokai Community Health Center (1)
UH CES (1)

Hale Kipa (1)

Parents and Children Together (1)

ARC of Kona (1)

Judiciary — Third Circuit Court (1)
Partners in Development Foundation (1)
The Children’s Alliance of Hawaii, Inc. (1)
Aloha House (1)

State Procurement Office (2)

Hawaii CTS (1)

DOH, Alcohol and Drug Abuse Division (1)
EPIC Ohana (1)

ResCare Workforce Services (1)

Total Attendance: 20

3/6/13, 1:30 p.m., Webinar

University of Hawaii (1)

Child & Family Service (1)

Kauai Economic Opportunity, Inc. (1)

DHS, Division of Vocational Rehabilitation (1)
Central Oahu Youth Services Association, Inc.
(1)

Parents and Children Together (1)

Family Promise of Hawaii (1)

Big Island Substance Abuse Council (1)
Holomua Na Ohana (1)

Waianae Coast Comprehensive Health
Center (1)

Total Attendance: 10

2/8/13, 10:00 a.m., Kalanimoku Bldg., Rm. 322,

Honolulu
(State Agencies and Departments)

Office of the Attorney General (3)
Department of Education (1)

Department of Health (2)

Department of Human Services (9)
Dpartment of Labor & Industrial Relations (2)
The Judiciary (3)

Total Attendance: 20



Service Provider Notification of Informational Briefings
Proposed Amendments to HRS Chapter 103F Administrative Rules

Abilities Unlimited

Access Capabilities

Adult Friends for Youth

Ala Kai Na Keiki

Aloha House

Aloha Independent Living

Alternative Structures International

Altres Staffing, Inc.

Alu Like, Inc.

ARC of Hilo

ARC of Kona

Assistive Technology Resource Center

Behavioral Counseling & Research Center

Benchmark

Big Brothers Big Sisters

Big Island Substance Abuse Council

Bobby Benson Center

Boys and Girls Club of Hawaii

Boys & Girls Club of Maui, Inc.

Building Industry Association of Hawaii

C&C of Honolulu, Department of

Community Services

C&C of Honolulu, Department of Parks and
Recreation

C&C/Ho’ala

CARE Hawaii

Catholic Charities Hawaii

Child and Family Service (Developing

Options to Violence Program

Child and Family Service (Kauai)

Child and Family Service — Hale O Ulu

Child and Family Services/The Institute for
Family Enrichment

Circles of Light

Coalition for a Drug Free Hawaii

Community Assistance Center

Community Ties of America

County of Hawaii — Office of Housing and
Community Development (Hawaii
Workforce Investment Board)

County of Kauai ~ 911 Dispatch Service
Provider

County of Kauai, Office of Economic
Development (Kaua’l Workforce
Investment Board)

County of Kauai, Office of Prosecuting
Attorney

County of Kauai, Office of the Mayor

County of Maui — 911 Dispatch Service
Provider

County of Maui, Office of Economic
Development (Maui Workforce
Investment Board)

County of Maui, Department of Housing &
Human Concerns

Central Oahu Youth Service Association

Denver Health and Hospital Authority Rocky
Mountain and Drug center — Poison
Information and Case Management
Service Provider

District Council 50

DOH/Cmhd Dr. Barbara Rogers

Domestic Violence Action Center

Dr. Gerald McKenna

Dr. Wingert

Epic Ohana, Inc.

Family Life Center

Family Programs Hawaii

Family Promise of Hawaii

Family Support Services of West Hawaii

General Contractors Association

Good Beginnings Alliance

Goodwill Industries of Hawaii, Inc.

Gregory House Programs

Hale Kipa, Inc

Hale Opio Kauai, Inc.

Hawaii Behavioral Health

Hawaii Centers for Independent Living

Hawaii Counseling Education Center —
Debbie Waterman

Hawaii Foodbank

Hawaii Interpreting Services

Hawaii Island Home for Recovery

Hawaii Youth Services Network

Hawaiian Electric Company, Inc.

Helping Hands Hawaii

Hilo High School — Lanakila Learning
Center

Holomua Na Ohana

Homeless Resource Center, Inc.

Honolulu Community Actio Program-

Honolulu Family Therapy Centre

HOPE Services Hawaii, Inc.

Housing Solutions, Inc



Hui Malama Learning Center

Insights to Success

Institute for Human Services

International Life Support, Inc. dba
American Medical Response

Island Paradise

Island Skill Gathering

Island Star, LLC

Ka Hale A Ke Ola

Ka Lima O Maui

Kahikolu Ohana Hale O Waianae

Kalihi Palama Health Center

Kalihi Union Church

Kama’aina Kids

Kapiolani Child Protection Center

Kauai Children’s Justice Comm.

Kauai Economic Opportunity, Inc.

Kauai Island Utility Cooperative

Ke Ala Pono

Kualoa-Heeia Ecumenical Youth Project

Lanakila Pacific

Legal Aid Society of Hawaii

Lokahi Treatment Center

Marimed Foundation

Maui AIDS Foundation

Maui Co Children Justice Commission

Maui Economic Opportunity

Maui Youth & Family Services, Inc.

McKenna (Ke Ala Pono)

Mediation Centers of Hawaii

Mental health Kokua

Molokai Community Service Council

Neighborhood Place of Kona

Network Enterprises

Nursefinders of Hawaii

Office of Research Services

Pacific Resource Partnership

Paia Youth Council, Inc.

Parents & Children Together (Family Peace
Center & Family Visitation Center
Programs)

Parents and Children Together

PARENTS, Inc.

Partners in Development Foundation

PATCH (People Attentive to Children)

Psychologist (DOH/CAMHD Community)

Queen’s Hospital _

ResCare (dba Arbor E&T Services)

River of Life Mission, Inc.

Rogers, Barbara Higa

Salvation Army

Salvation Army Maui

Signs of Self

Sounding Joy Music Therapy, Inc.

Steadfast Housing Development
Corporation

Surfrider Spirit Sessions

Susannah Wesley Community Cneter

Sutter Health dba Kahi Mohala

The Children’s Alliance of Hawaii, Inc.

The City and County of Honolulu —
Ambulance Service Provider

The County of Hawaii — Ambulance Service
Provider

The Maui Farm

The Salvation Army Family Intervention
Services

UH/Kapiolan Community College

UH/Leeward Community College

United States Venterans Inititative

University of Hawaii Community Colleges

W.L.N. Programs )

Waianae Coast Comprehensive Health
Center .

Waianae Community Outreach

Waikiki Health Center

Windward Spouse Abuse Shelter

Women Helping Women

Women In Need

YMCA of Kauai

YMCA of Honolulu

YWCA of Kauai

YWCA of Oahu



Comments from Service Providers and State Agencies in Response to Informational Briefings

Proposed Amendments to HRS Chapter 103F Administrative Rules

.HA.R Proposed Amendment " " Comments State Procurement Office (SPO) Response
Citation Service Provider State Agency

§3-142-202 | “At a minimum, a purchasing agency A request for information is Revised Amendment:

Subsection shall prepare a request for information | done prior to rather than “At a minimum, a purchasing agency shall prepare a

(a), first [prierte] during the development of a during a request for request for information prior to the [develepment]

serl1tence request for proposals to obtain proposals; therefore, is a release of a request for proposals to obtain community
community input and facilitate change necessary? input and facilitate community planning activities.”
community planning activities.”

The draft amendment has been revised for clarification
purposes.

§3-143-201 | Preparing a request for proposals. (a) Agencies specify a The decision as to where services are provided are a
The request for proposals is used to preference for statewide programmatic decision that resides with the purchasing
initiate a competitive purchase of service; therefore, agency. Refer to HAR §3-143-302, Service
service procurement and shall include;... | eliminating small providers specifications for requests for proposals. The contents

from submitting or being of the service specifications are determined by the
awarded contracts. purchasing agency.

§3-143-203 | “(c) Time for orientation. ..._A longer It is unclear what “sufficient Revised Amendment:

subsection | period of time may be allowed for time” means. “(c) Time for orientation. ..._A longer period of time

(c)

applicants to become familiar with the
request for proposals prior to the
orientation, [butsufficiently] however,
the purchasing agency shall provide
sufficent time before proposal deadline
to allow applicants consideration of the
orientation results in preparing their
proposals.”

may be allowed for applicants to become familiar with
the request for proposals prior to the orientation, [but
sufficiently] however, the purchasing agency shall
provide sufficent time, but not less than five days
before proposal deadline to allow applicants
consideration of the orientation results in preparing
their proposals.”

Sufficient time is more clearly defined.

Comments from Service Providers and State Agencies
Proposed Amendments to HRS Chapter 103F Administrative Rules
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HAR
Citation

Proposed Amendment

Comments

Service Provider

State Agency

State Procurement Office (SPO) Response

§3-143-204

“Submission and receipt of proposals.
(a) Proposals shall be submitted to
purchasing agencies no later than the
submittal deadline. Proposals may be
submitted by hand-delivery or United
States mail. Proposals shall be
considered received when actually
received by the purchasing agency.
Proposals received after the deadline
shall be rejected in accordance with
section 3-143-603.

() | ttadt

ol hal I . I

accordance-with-section-3-143-603-]
(b) Proposals submittals by electronic
means. Proposals submitted by
electronic means[;-nretuding
telefaesmililes;] shall be allowed only
when expressly authorized in the
request for proposals and shall be in
accordance with section 3-143-502.

A. Overall reasons for the amendment, as is:

e Providers are able to pre-print mailing, which creates an
unfair advantage if the provider pre-prints on the label on
the submittal deadline date, continue to work on the
proposal and mails the proposal after the proposal
submittal deadline.

(Actual occurrence) Applicant had the postal agent
postmark the proposal submittal package, took the
package, and dropped it in the mail the next day.

e |tis anticipated that HRS 103F procurements will be
conducted through an electronic procurement system in
the near future. All procurements, from release of the
requests for proposals to award, will be conducted
electronically; thereby, eliminating proposals submitted
through USPS and hand delivery.

Applicants are advised not to wait till the last minute to
submit proposals.

1. “What happens if
purchasing agency DOES
NOT ALLOW FOR
ELECTRONIC SUBMITTAL?
This would clearly be a
disservice to Neighbor
Island providers and
potentially rural Oahu
providers.”

1. Refer to the SPQ’s overall response “A” for leaving
the amendment as is.

The manner that proposals are submitted is a
determination that resides with the purchasing agency
based on technological and security abilities.

Once procurements for health and human services are
procured on an electronic procurement system, all
applicants will be required to submit their proposals on
the electronic system by a set deadline. Location of the
applicant will not be an issue.

2. “What if thereis a
verifiable power outage in
the district where a
submitting agency is
housed? ...how could a
timely submittal be made?”

2. Until procurements are done electronically, if a
purchasing agency allows for electronic submittals and
there is a verifiable power outage, the determination
whether or not the submittal deadline would be
extended would be made by the purchasing agency.

Comments from Service Providers and State Agencies
Proposed Amendments to HRS Chapter 103F Administrative Rules
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HAR Comments
S Proposed Amendment " . State Procurement Office (SPO) Response
Citation Service Provider State Agency
§3-143-204 3. “In relation to the above, 3. There is no procurement statute or rule that
(continued) is there a section of the law addresses the situation cited. Depending on the

that addresses natural
disasters, power outages,
etc.”

circumstances, any procurement determination for
extension of the proposal submittal deadline would be
made by the purchasing agency.

4. If electronic submission
is allowed, what if the state
and provider systems are
different?

4. Those are considerations which the purchasing
agency will have to take into account before
determining whether or not electronic proposal
submissions will be allowed.

5. Would an original
signature be necessary with
an electronic submission?

5. An original signature would not be required with an
electronic submission.

6. What if the state’s

electronic system is down and

the proposal is received after
the deadline (not the fault of
the provider)?

6. Refer to the SPO’s response to question #3.

7. “The change in deadline
being interpreted as date
received results in
significant penalty to
neighbor islands.”

7. Refer to the SPO’s overall response “A.”

8. “Could they be delivered
to the State department on
the island of the submitting
contractor?”

8. The purchasing agency would make the
determination and proposal submittal drop-off sites
would be addressed in the request for proposals.

Comments from Service Providers and State Agencies

Proposed Amendments to HRS Chapter 103F Administrative Rules

Page 3 of 5




.HA.R Proposed Amendment " " Comments State Procurement Office (SPO) Response
Citation Service Provider State Agency
9. “This section unfairly 9. Refer to the SPO’s overall response “A.”
penalizes neighbor islands
as we have no control over
the post office once it is
sent. further we will have
substantially less time to
prepare a proposal as we
will need to allow for the
time to deliver the proposal
to the department. While
Oahu may be able to hand
carry their proposals,
neighbor islands would
have to spend additional
funds to fly over to deliver
by hand.”
igu \\:\//inactela?st::ctclzpiitnh;t 10. The purchasing agency would determine the
proposals on the day they proposal submittal deadline time and it would be
addressed in the request for proposals.
are due — has that changed
oris that still 4 pm?
11. When sent 11. A rgceipt is not addressed in statu.tes orrules. Ifa
electronically - will this purch.asmg agency a.IIows for electronic proposal.
send a receipt of reading to submittals, the applicant would need to check with the
the SPO. What if goes to purchasing agency if a receipt will be sent. However, it
wrong e-mail ? would be in the best interest of the applicant verify
with the purchasing agency, prior to the submittal
deadline, if the proposal was received.
§3-143-502 §3-143-502 w 12. Questions for HAR §3- 12. Refer to SPO responses to questions 1 to 11.
subsection | submission for competitive purchase of . .
. 143-204 also pertain to this
(a) and (b) | service. (a) Proposals and amendments

may not be submitted to purchasing
agencies by any electronic means[;
imcludi Linited-to-facsimil

ission.vi " bsite,
exceptwhen] unless such transmission
is expressly authorized in [a] the
request for proposals.

amendment.

Comments from Service Providers and State Agencies
Proposed Amendments to HRS Chapter 103F Administrative Rules
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HAR Comments
o . Proposed Amendment State Procurement Office (SPO) Response
Citation P Service Provider State Agency ( ) 8
§3-143-502 (b) Applicant [bears] responsibility
subsection | [fertransmissien]. Applicants [who
(@) and (b) | submit] submitting proposals or

(continued)

amendments by electronic means, bear
the whole and exclusive responsibility
for assuring that the documents are
received by the purchasing agency and
for assuring the complete, correctly
formatted, legible, and timely
transmission of their documents. [By

. i
electronic-means,applicants] Applicants
assume all [risk] risks that a purchasing
agency's receiving equipment and
system may be inoperative or otherwise
unavailable at the time transmission is
attempted.

§3-148-
504(b)

Recommend not to delete.

Providers would like to

know when the purchasing
agency has discussions with
the head of the purchasing

agency.

A protest is initially filed with the head of the
purchasing agency, and it is highly unlikely that the
head of the purchasing agency would not have some
discussions with the procurement officer regarding the
protest. §3-148-504(b) is illogical and SPO continues to
propose deletion of the subsection.

Comments from Service Providers and State Agencies
Proposed Amendments to HRS Chapter 103F Administrative Rules

Page 5 of 5




Justification Sheet
for
Proposed Amendments to HRS Chapter 103F Administrative Rules
Chapters 3-141 to 3-143, 3-146, 3-148 and 3-149

May 29, 2013

Attached are copies of the current proposed rules in Ramseyer format. The proposed
amendments to be made and the reasons for the amendments are:

1.

Chapter 3-141, General Provisions
a. Section 3-141-407 Public Notice. This section is amended:

e Subsection (c)(1). Replaces posting of the public notice to the proposal submittal
deadline from “twenty-eight” to “thirty” days to be consistent with the required
public notice posting for HRS Chapter 103D competitive sealed proposals.

e Subsection (d)(2). Deletes outdated “telefacsimile transmission.”

b. Section 3-141-503 Exemptions from procurement procedures. Subsection (c)(1)(G) is
amended to identify the personnel responsible for conducting and managing the
procurement rather than personnel who will approve the process and administer the
contract.

c. Section 3-141-603 Content of report of findings and corrective action. Subsection (a)
is amended to update what should be included in the report of findings and corrective
action.

Chapter 3-142, Planning

a. Section 3-142-201 Planning. This section is amended to delete a comma from the
last sentence of (a)(1).

b. Section 3-142-202 Requests for information. This section is amended:

e Subsection (a), first sentence. The word “development” is replaced by “release.”
The request for information should be prepared prior to the release of a request for
proposals.

e Subsection (f), first sentence. Reference to Section 3-143-614, Applications for
federal funding, is added for clarity purposes.

c. Section 3-142-203 Collaboration of providers. This section is renamed “Participation
of providers” and amended as a result of amended HRS 8103F-203 (ACT 004, SLH
2012).

Chapter 3-143, Competitive Purchase of Service
a. Section 3-143-201 Preparing a request for proposals. This section is amended:

e Subsection (a)(2) and (a)(3) are moved to this subsection for appropriate
placement and clarity purposes from section 3-143-302(b)(10) and (b)(11).

1of5



e Subsections (a)(11) and (a)(12) are moved to section 3-143-302 for appropriate
placement and for clarity purposes

e Subsection (a) is renumbered.

e Subsection (b) is added to reflect amendments resulting from amended HRS
8103F-203 (ACT 004, SLH 2012).

Section 3-143-202.1 Proposal submittal deadline. This section is amended to change
the request for proposals submittal deadline from “twenty-eight” to “thirty” days to be
consistent with the required public notice posting for HRS Chapter 103D competitive
sealed proposals.

Section 3-143-203 Orientation for requests for proposals. This section is amended:

e Subsections (a) and (c) are reworded for clarity purposes.

¢ Subsection (d) is amended to include other technological means to conduct an
orientation meeting.

e Subsection (f)(1) is reworded for clarity purposes.

Section 3-143-204 Submission and receipt of proposals. This section is amended:

e Subsection (a) is changed to state that proposals shall be actually received by the
purchasing agency by the proposal submittal deadline. Submittal of the proposal
by the postmark date is deleted because (1) providers are now able to print mailing
labels; therefore, there is an unfair advantage if providers print the mailing label on
the date of the proposal submittal deadline, but complete and mail the proposal the
next day; (2) an incident occurred whereby the postal agent postmarked the
proposal package, handed the package back to the sender, and the package was
mailed the next day; and (3) it is anticipated that HRS 103F procurements will be
procured on an electronic system in the near future.

e Unnecessary wording is deleted from subsection (b).

Section 3-143-205 Evaluaton of proposals and notice of award. This section is
amended by rewording for clarity purposes and correcting the subsection order.

Section 3-143-301 Addenda to requests for proposals. This section is amended:

e Subsection (c) numbering is corrected.

e Subsection (d) is reworded for clarity purposes; defines “sufficient time” to mean
not less than five working days; and deletes the unnecessary last sentence.

e Subsection (e) deletes unnecessary wording.

Section 3-143-302 Service specifications for requests for proposals. This section is
amended:

¢ Unnecessary language in subsection (a) and (b) have been deleted.

e Subsections (b)(10) and (b)(11) are moved to section 3-143-201 for appropriate
placement and for clarity purposes.

e Renumbered subsections (a)(11) and (a)(12) are moved from section 3-143-201
for appropriate placement and for clarity purposes.
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Section 3-143-303 Notice of award. Subsection (b) is amended by deleting
unnecessary language The postmark date is a requirement pursuant to HRS §103F-
501, therefore, the notice of award is required to be mailed by the U.S. Postal Service.

Section 3-143-401 Discussions with applicants allowed before submittal deadline.
This section is amended:

e The title is changed to “Discussions with prospective applicants...”

e In subsection (a), the word “prospective” is added before “applicant” for clarity
purposes.

e Subsection (d) title is amended by deleting “for material change” because the
subsection covers both material and nonmaterial changes.

Section 3-143-502 Use of electronic submission for competitive purchase of service.
This section is amended by deleting unnecessary language. Subsections (a), (b) and
(c) are also reworded for clarity purposes.

Section 3-143-505 Selection of substitute provider after early termination of contract.
This section is moved to where it is more appropriate under section 3-149-205 of the
Contracting chapter.

Section 3-143-604 Confidentiality and public access to documents. Subsection (2) is
amended by rewording for clarity purposes.

Section 3-143-609 Inadequate response to request for proposals. Subsection (d) is
amended by rewording for clarity purposes.

Section 3-143-614 Applications for federal funding. Subsection (c) is amended by
rewording for clarity purposes.

Chapter 3-146, Small Purchase of Service

Section 3-146-205 Quotations received. This section is amended and appropriately
placed from section 3-146-601.

Section 3-146-601 Procurement file. This section is moved to section 3-146-205 for
appropriate placement.

Chapter 3-148, Protest and Request for Reconsideration

Section 3-148-202 Resolution of protest by mutual agreement. This section is
amended:

¢ Language has been added to subsection (a) for purchasing agencies to note in the
procurement file that the protest was resolved by mutual agreement.

e Subsection (b) is deleted. Resolution of a protest by mutual agreement should not
require it to be in writing.

e Subsection (c) is renumbered “(b)” and unnecessary language is deleted.
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Section 3-148-301 Notice of protest. This section is amended:

e Unnecessary language is deleted from subsection (a).

e Subsection (f) is reworded to state that the notice of protest is considered
submitted when actually received by the purchasing agency and that it can be
submitted by the protestor by various means, not by just U.S. mail or hand
delivery. Language is also added that it is the protestor’s responsibility to ensure
that the purchasing agency receives the notice of protest by the submittal deadline.

Section 3-148-302 Settlement and scheduling conference. This section is amended:

¢ The section title is changed to “Protest settlement conference and schedule” for
clarity purposes.

e Subsections (a) to (d) are reworded for clarity purposes.

Section 3-148-303 Written protest. This section is amended:

e The section title is changed from “Written protest” to “Formal protest” for clarity
purposes.

¢ Subsection (a) and (b) are reworded for clarity purposes.

e Subsection (c) is reworded to state that the formal protest is considered submitted
when actually received by the purchasing agency and that it can be submitted by
various means, not by just U.S. mail or hand delivery. Language is also added that
it is the protestor’s responsibility to ensure that the purchasing agency receives the
notice of protest by the submittal deadline.

Section 3-148-304 Response to protest. This section is amended:

e The word “formal” is added to the section title for clarity purposes, and deletes
unnecessary language.

e Subsection (b) is reworded for clarity purposes.

e Subsection (c) is reworded for clarification purposes and allows transmittal of the
response by various means, not by just U.S. mail or hand delivery.

Section 3-148-305 Reply by provider. This section is amended:

e The section title is changed to “Reply by protestor” for clarity purposes.
e Subsections (a) and (b) are reworded for clarity purposes.

e Subsection (c) is reworded to state that the formal protest is considered submitted
when actually received by the purchasing agency and that it can be submitted by
various means, not by just U.S. mail or hand delivery.

Section 3-148-306 Decision by the head of the purchasing agency. This section is
amended:

e Subsections (b) to (d) are reworded for clarity purposes.

e Subsection (e) has been amended to allow the decision of the head of the
purchasing agency to transmit a extension notification or the protest decision by
any means, not by just U.S. mail or hand delivery.
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Section 3-148-401 Request for reconsideration. This section is amended:

e Subsection (c) is reworded for clarity purposes.

e Subsection (d) is reworded to allow the request for reconsideration to be submitted
by various means, but shall be considered submitted when received by the chief
procurement officer.

e Subsection (e) title is changed to “Purchasing agency’s response to request” and
the subsection is reworded for clarity purposes.

Section 3-148-402 Decision by the chief procurement officer. This section is
amended:

e Subsections (a) to (d) is reworded for clarity purposes.

e Subsection (e) is reworded for clarity purposes and allows the chief procurement
officer to transmit the decision by any means, not by just U.S. mail or hand
delivery.

Section 3-148-501 Suspension of Award. This section is amended:

e Subsections (a) and (b) are reworded for clarity purposes.

Section 3-148-502 Requests for clarification. Subsection (d) is reworded for clarity
purposes.

Section 3-148-503 Form of evidence submitted during a protest or reconsideration.
This section is amended by rewording subsection (b) for clarity purposes.

Section 3-148-504 Conduct of the head of the purchasing agency during protests.
This section is amended by deleting subsection (b) because it is illogical to prohibit a
purchasing agency from discussing the protest with the head of the purchasing agency
who receives the notice of protest and formal protest.

Chapter 3-149, Contracting

a.

Section 3-149-205, Selection of substitute provider after early termination of contract,
is added and moved for appropriate placement from section 3-143-505.

Section 3-149-301, Extension of existing contract during procurement process.
Subsection (c)(2) is amending by changing “one hundred and eighty days” to “six
months” to be consistent with language in subsection (b)(2).

Section 3-149-302, Multi-term contract use, requirements and procedures. Subsection
(f) is reworded for clarity purposes.
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-141
Hawaii Administrative Rules

2013
1. Chapter 3-141, Hawaii Administrative Rules,
entitled “General Provisions” is amended and compiled
to read as follows:
“HAWAI1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 141

GENERAL PROVISIONS

Subchapter 1 Purpose and Scope

8§3-141-101 Purpose
8§3-141-102 Scope
83-141-103 Construction

Subchapter 2  General Grounds for Rejection

8§3-141-201 Rejection for failure to cooperate or
deal in good faith

8§3-141-202 Rejection for Inadequate accounting
system
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Subchapter 3 Record-Keeping

8§3-141-301
8§3-141-302
8§3-141-303

Retention of procurement records
Retention of books and records
Confidentiality

Subchapter 4  General Operating Procedures

8§3-141-401
8§3-141-402
§3-141-403

8§3-141-404
8§3-141-405

8§3-141-406
8§3-141-407

Lists of providers

Cost principles

No exemption from laws governing the
treatment of persons with disabilities

No exemption from anti-competitive
practices

Selection of procurement method

Availability of forms

Public notice

Subchapter 5 Wailvers and Exemptions

8§3-141-501

§3-141-502
§3-141-503

Waiver of compliance with
administrative rules

Repealed

Exemptions from procurement procedures

Subchapter 6 Procurement Violations

§3-141-601

8§3-141-602
83-141-603

8§3-141-604
83-141-605

Purpose of procurement violations
procedures

Core Procedures

Content of report of findings and
corrective action

Types of corrective action

Penalties

SUBCHAPTER 1

PURPOSE AND SCOPE
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§3-141-101

8§3-141-101 Purpose. The purpose of these rules
is to promote economy, efficiency, and effectiveness
in the procurement of health and human services for
the state, by:

(1) Simplifying, clarifying, and modernizing the
law governing procurement;

(2) Encouraging the continued development of
procurement policies and practices to
accommodate changing needs and
circumstances;

(3) Making the procurement laws and practices as
consistent as practicable;

(4) Ensuring the fair and equitable treatment of
all providers who deal with the procurement
system of the state;

(5) Providing iIncreased economy iIn procurement
activities and maximizing to the fullest
extent practicable the purchasing value of
public funds;

(6) Fostering effective, broad-based competition
within the free enterprise system;

(7) Providing safeguards for the maintenance of
a procurement system that has quality and
integrity; and

(8) Increasing public confidence in the
procedures followed in public procurement.
[EfFf 6/19/99; comp 1/23/06; comp
1 (Auth: HRS 8103F-106) (Imp: HRS
8§8103F-101 to 103F-504)

83-141-102 Scope. The provisions of this
chapter are of a general character, and shall apply to
all procedures, matters, and issues arising in
connection with chapter 103F, HRS, or these rules.
[EFF 6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-101 to 103F-
504)

83-141-103 Construction. These rules shall be
liberally interpreted to accomplish the purposes
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8§3-141-103

stated in section 3-141-101. [Eff 6/19/99; comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8103F-106)

SUBCHAPTER 2

GENERAL GROUNDS FOR REJECTION

83-141-201 Rejection for failure to cooperate or
deal in good faith. (a) A purchasing agency may
reject any proposal, statement of qualifications, or
quotation submitted to it 1f, In light of all the
circumstances, the purchasing agency deems that the
applicant has failed to cooperate with the purchasing
agency, or to deal with the purchasing agency in good
faith.

(b) Actions constituting a failure to cooperate
or deal In good faith. Actions constituting a failure
to cooperate or deal in good faith include but are not
limited to:

(1) The knowing withholding, omission, or
misrepresentation of information that is
material to an applicant®s proposal; or

(2) The refusal to provide any information
reasonably requested or required by the
purchasing agency.

(c) Procedure for rejection. Any rejection made
under this section shall be made in writing, and shall
include a concise statement of the actions justifying
the rejection. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 88103F-106, 103F-
407) (Imp: HRS 8103F-407)

83-141-202 Rejection for inadequate accounting
system. (a) A purchasing agency may reject any
proposal or quotation submitted to it if, in light of
all the circumstances, the purchasing agency deems
that the applicant®s accounting system Is iInadequate
for keeping the procurement and financial records
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§3-141-202

required by the purchasing agency or the state
procurement office.

(b) Requirements for accounting systems. The
requirements for an adequate accounting system may
include, but are not limited to:

(1) The ability to keep accurately all the
procurement and financial records required
by law, the purchasing agency, or the state
procurement office;

(2) The ability to permit timely development of
all necessary cost data in the form required
by the specific contract type contemplated;
or

(3) Compliance with generally accepted
accounting principles.

(c) Procedure for rejection. Any rejection made
under this section shall be made in writing, and shall
include a concise statement of the reasons justifying
the rejection. [Eff 6/19/99; comp 1/23/06; comp

] (Auth: HRS 88103F-106, 103F-
407) (Imp: HRS 8103F-407)

SUBCHAPTER 3

RECORD-KEEP ING

8§3-141-301 Retention of procurement records.
All procurement records shall be retained and disposed
of in accordance with chapter 94, HRS, and retention
guidelines and schedules for records approved by the
comptroller. [Eff 6/19/99; comp 1/23/06; comp
1 (Auth: HRS 8103F-106) (Imp:

HRS §103F-301)

8§3-141-302 Retention of books and records. Any
provider or sub-provider who receives a contract or
contract amendment or modification for which
programmatic, fiscal or expenditure data are required
shall maintain appropriate programmatic and financial
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§3-141-302

records for three years from the date of final payment
under contract. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 8§103F-301)

8§3-141-303 Confidentiality. Except as provided
in chapter 3-143, procurement documents shall be
available for public review In accordance with
existing law governing information practices. [Eff
6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-401 to 103F-
504)

SUBCHAPTER 4
GENERAL OPERATING PROCEDURES

83-141-401 Lists of providers. (a) |In order to
facilitate the efficiency of the health and human
services procurement system, purchasing agencies may
compile lists of providers that may be interested iIn
competing for various types of contracts.

(b) No right to notice given. Inclusion on any
list compiled under this section does not give a
provider any right to notice of requests for proposals
or other solicitations by a purchasing agency. Lists
of providers are compiled solely for the convenience
of purchasing agencies, and shall not be construed to
confer any right or privilege on any provider included
on such a list.

(c) Procedure for compilation. Lists of
providers may be compiled based on any procedure
reasonably calculated to include as many potential
providers as practicable. Such procedures may include
but are not limited to listing the providers that
currently hold contracts with the purchasing agency,
listing providers who have responded to the purchasing
agency”"s recent requests for proposals, or other
solicitation made by the purchasing agency.
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§3-141-401

(d) Updating lists. Purchasing agencies may
update lists of providers compiled under this section
as frequently as they deem necessary or advisable.

(e) Public inspection of lists. Any list of
providers compiled under this section shall be
available for public iInspection at the purchasing
agency or office of the procurement officer.

[EfF 6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-301)

83-141-402 Cost principles. (a) In order to
promote uniform purchasing practices among purchasing
agencies that require health and human services, the
administrator may, In conjunction with the purchasing
agencies, establish cost principles for use iIn
contracts for health and human services.

(b) Coordination with federal law. Nothing in
this section shall be construed to create an exemption
from any cost principle or pricing requirements
arising under federal law. Purchasing agencies
receiving federal funding shall comply with applicable
federal cost principle and pricing requirements,
unless the state cost principles are more restrictive,
in which case the purchasing agency shall comply with
the state cost principles.

(c) Waiver for good cause. The head of a
purchasing agency may, for good cause, waive
compliance with any cost principles established under
this section. Such waiver shall be made In writing by
the head of the purchasing agency, and shall include
an explanation of the circumstances that justify the
waiver. The written waiver shall be placed iIn the
contract file, and appropriate notice of the waiver
shall be included in the request for proposals,
statements of qualifications, or any other
solicitation, as applicable. [Eff 6/19/99; comp
1/23/06, comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 88103F-105, 103F-301)

141-7



8§3-141-403

83-141-403 No exemption from laws governing the
treatment of persons with disabilities. Nothing in
these rules or i1n chapter 103F, HRS, shall be
construed as an exemption from the Americans with
Disabilities Act (42 U.S.C. 12101, et seq.), the
Rehabilitation Act (29 U.S.C. 701, et seq.), the
Individuals with Disabilities Education Act (20 U.S.C.
1401, et seq.), or any other federal, state, or county
law governing the treatment of persons with
disabilities. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 88103F-105, 103F-301)

83-141-404 No exemption from anti-competitive
practices. Nothing In these rules, or in chapter 103F,
HRS, shall be construed as an exemption from federal,
state, or county laws forbidding anti-competitive
practices. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 8§8103F-203, 103F-301, 103F-401 to 103F-406)

8§3-141-405 Selection of procurement method. A
particular planned purchase of health and human
services may fall within the scope of multiple methods
of procurement established by chapter 103F, HRS.
Whenever multiple methods of procurement apply to a
single planned purchase, the head of the purchasing
agency shall select the applicable method of
procurement that is iIn the best interests of the
state. [Eff 6/19/99; comp 1/23/06; comp
1 (Auth: HRS 8103F-106) (Imp: HRS 88103F-401 to
103F-406)

8§3-141-406 Availability of forms. Forms and
instructions for submittal of proposals, statements of
qualifications, or other requests for funding may be
prescribed by the administrator. Purchasing agencies
shall make available to applicants all necessary forms
for each respective procurement method. [EFff and comp
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83-141-406

1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 88103F-401 to 103F-406)

83-141-407 Public Notice. (@) Public notice
shall be made to encourage competition and obtain
information for planning or other collaborative
purposes. Public notice shall be given In accordance
with this section.

(b) Required contents of public notice. Public
notices shall include the following iInformation:

(1) A Dbrief description of the service;

(2) When and where additional information will
be available, such as a request for
proposals or the details of a request for
information;

(3) The submittal deadline for any responses to
the notice;

(4) The date, time and place of any orientation
or meeting to be held;

(5) The name, phone number, address and e-mail
address of the purchasing agency contact
person to whom inquiries may be addressed;
and

(6) Any other information a purchasing agency
deems appropriate.

(c) Required internet publication. All public
notices shall be posted on the internet website in a
location or locations designated by the administrator.
Notices shall remain posted until the submittal
deadline for responses, if any.

(1) Public notices for requests for proposals
shall be posted until the proposal submittal
deadline, but not less than [twenty-eight]
thirty days.

(2) All other public notices shall be posted for
a minimum of seven days unless specified
elsewhere In these administrative rules.

(d) Additional media for publication authorized.

In addition to the required internet publication,
other means of public notice may be utilized to
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§3-141-407

promote competition among providers, including but not
limited to:
(1) Publication in newspapers of general or
local circulation;
(2) Telephone calls, United States mail,
[ telefacsimile—transmissions| or electronic
mail to potential applicants on a provider
list compiled In accordance with section
3-141-401;
(3) Publication In trade or community
publications related to the service; or
(4) Publication by any public or private
telecommunications information network.
[EFfFf and comp 1/23/06; am and comp
1 (Auth: HRS 8103F-
106) (Imp: HRS 88103F-401 to 103F-406)

SUBCHAPTER 5

WAIVERS AND EXEMPTIONS

83-141-501 Waiver of compliance with
administrative rules. The administrator may, for good
cause, upon his or her own initiative or upon
application by the head of a purchasing agency, wailve
a purchasing agency"s compliance with these rules.
[EfF 6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-101, 103F-
106)

§3-141-502 Repealed. [R 1/23/06]

83-141-503 Exemptions from procurement
procedures. (@) In addition to the exemptions
specifically enumerated in section 103F-101, HRS, the
following are also exempted from chapter 103F, HRS:

(1) Subawards and subgrants to organizations

directed by the funding source;
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(b)

8§3-141-503

Grants and subsidies as those terms are
defined iIn chapter 42F, HRS;

Affiliation agreements with hospitals and
other health care providers required for
University of Hawaii clinical programs; and
Services of psychiatrists and psychologists
in criminal and civil proceedings when
required by court order or by the rules of
court.

Certain federally funded contracts.

Contracts for health and human services that are
wholly or partly funded from federal sources shall be
exempt from chapter 103F, HRS, when:

€y

&)

©

officers.

The source of the federal funds iImposes
conditions on the receipt of the federal
funds that conflict with the procedures and
requirements established by chapter 103F,
HRS, and its implementing rules; or

The contract i1s to provide health and human

services to implement a federal program that

(A) ldentifies a target class of
beneficiaries;

(B) Defines the requirements for a provider
to be qualified to participate in the
federal program; and

(C) Has the price of the provided health
and human services dictated by federal
law.

Further exemptions by the chief procurement

Chief procurement officers may for good

cause, upon their own initiative, or upon application
by the head of a purchasing agency, exempt additional
transactions. The head of the purchasing agency shall
submit a request for exemption and a notice of
exemption from chapter 103F, HRS, to the chief
procurement officer. The following procedures shall
be followed when requesting an exemption from
procurement:

€y

The request shall contain:

(A) The services to be purchased;
(B) The name of the provider;

(C) The total contract funds
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8§3-141-503

)

3
€Y

(D)
(B

)

©)

The

A

(B)
©
@)
(E)
G

©)

Q)

Q)

The term of the contract;

An explanation describing how
procurement by competitive means is not
practicable or not advantageous to the
State;

A description of procedures followed to
ensure maximum fair and open
competition in selecting the provider;
and

A list of responsible state agency
personnel who will [be—#nvelvedin—the

the—eoentract-]conduct and manage the
procurement.
notice shall contain:

A statement that the state intends to
exempt a purchase from procurement for
good cause;

A brief description of the services;
The name of the provider;

The term of the contract;

The funding amount of the contract;

A statement that any inquiries shall be
directed to the designhated contact
person of the purchasing agency;

The name, phone number and e-mail
address of the designated contact
person;

A statement that any concerns to the
exemption must be in writing and
received by the chief procurement
officer within seven days of the date
the notice was fTirst posted; and

The name and address of the chief
procurement officer.

The administrator may prescribe the format
of the request and notice.

The chief procurement officer shall post the
request and notice on a internet website
widely accessible to the public for seven
days prior to any approval action.
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8§3-141-503

Before granting an exemption under this
subsection, the chief procurement officer
shall consult with the administrator.

The chief procurement officer shall forward
a copy of the request for exemption from
chapter 103F, HRS, to the administrator upon
approval or disapproval. [Eff 6/19/99; am
and comp 1/23/06; am and comp

(Auth: HRS 8103F-106) (Imp: HRS 8103F-
101)

SUBCHAPTER 6

PROCUREMENT VIOLATIONS

83-141-601 Purpose of procurement violation
procedures. The procurement violation procedures

shall implement:

€y

&)

A reporting and corrective action procedure
for failures to follow procurement
procedures for health and human services
pursuant to chapter 103F, HRS, and chapters
3-140 to 3-149 of the administrative rules;
and

A procedure for requesting after-the-fact
payment to a provider. [Eff and comp
1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 88103F-401 to
103F-406)

83-141-602 Core Procedures. For each occurrence
of a procurement violation, the procedure shall be as

follows:

€y

&)

The procurement officer shall prepare and
submit a report of the procurement violation
to the head of the purchasing agency;

The head of the purchasing agency or a
designated reviewing officer shall review
the report to determine whether corrective
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8§3-141-602

action is necessary to remedy the situation
or prevent any reoccurrence, and shall
submit the report of findings and corrective
action to the chief procurement officer, iIn
accordance with sections 3-141-603 and 3-
141-604;

(3) If payment to a provider is also required,
the head of the purchasing agency shall
include in the report of findings and
corrective action, a request for approval
from the chief financial officer for after-
the-fact payment;

(4) The chief procurement officer shall
determine whether appropriate corrective
action has been taken; and

(5) Forward the request to the chief financial
officer for after-the-fact payment approval,
if one has been requested. [Eff and comp

1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 88103F-401 to
103F-406)

83-141-603 Content of report of findings and
corrective action. (@) The report of findings and
corrective action shall include at a minimum:

(1) The [e¥reumstances] events leading up to the

unauthorized procurement; [and—an

explanation why the established procedures

b copendppe hee benal pimoe o monpe il |
(2) The corrective action taken; and
(3) The procedure(s) being implemented to
prevent the violation from recurring.

141-14



83-141-603

(b) The administrator may prescribe the report
format to be used by purchasing agencies. [Eff and
comp 1/23/06; am and comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 88103F-401 to 103F-406)

83-141-604 Types of corrective action.
Corrective actions may include, but are not limited
to:

(1) Training;

(2) Changes i1n planning and procedures;

(3) Modifying internal purchasing timetables;

and

(4) A reduction of an employee’s purchasing

authority. [EFff and comp 1/23/06; comp
1 (Auth: HRS 8103F-106)
(Imp: HRS 88103F-401 to 103F-406)

8§3-141-605 Penalties. (@) A person who
contracts for services In a manner the person knows to
be contrary to the requirements of chapter 103F, HRS,
and its administrative rules shall be liable for all
costs and damages to the State arising out of the
violation.

(b) A person who knowingly or intentionally
contracts for or purchases health and human services
under a scheme or artifice to avoid the requirements
of chapter 103F, HRS, shall be referred to the
attorney general for possible criminal prosecution.
The person shall be subject to removal from office and
shall be liable for any sum paid by the State iIn
connection with the violation, and that sum, together
with Interests and costs, shall be recoverable by the
State.” [Eff and comp 1/23/06; comp
1 (Auth: HRS 8103F-106) (Imp: HRS 88103F-401 to
103F-406)

1. Material, except source notes, to be
repealed is bracketed. New material Is underscored.
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2. Additions to update source notes to reflect
these amendments and compilation are not underscored.

3. These amendments to and compilation of
chapter 3-141, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
rules, drafted iIn the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawail Revised
Statutes, which are adopted on
and filed with the Office of the Lieutenant Governor.

Chairperson
Procurement Policy Board

State Comptroller

APPROVED AS TO FORM

Deputy Attorney General
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-142
Hawaii Administrative Rules

2013

1. Chapter 3-142, Hawaii Administrative Rules,
entitled “Planning” is amended and compiled to read as
follows:

“HAWAI1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 142

PLANNING

Subchapter 1 Purpose and Scope

§3-142-101 Purpose
8§3-142-102 Scope

Subchapter 2 Planning Activities and Methods

§3-142-201 Planning
8§3-142-202 Requests for information
8§3-142-203 Participation of providers

Subchapter 3  State Agency Planning

8§3-142-301 State agency planning activities
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§3-142-101

8§3-142-302 State agency planning schedule

Subchapter 4  State Procurement Office Planning

8§3-142-401 State procurement office planning
activities

8§3-142-402 State procurement office planning
schedule

8§3-142-403 Assistance in provider planning

SUBCHAPTER 1

PURPOSE AND SCOPE

83-142-101 Purpose. The purpose of this chapter
iIs to encourage purchasing agencies to adopt uniform
planning practices in order to create greater
efficiency and economy in the procurement and purchase
of health and human services. [Eff 6/19/99; comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8§103F-301)

8§3-142-102 Scope. The provisions of this
chapter shall apply to all purchasing agencies
purchasing health and human services under chapter
103F, HRS, and these rules. [Eff 6/19/99; comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8103F-301)

SUBCHAPTER 2
PLANNING ACTIVITIES AND METHODS

83-142-201 Planning. (a) Planning is a general
term that encompasses different types of activities
carried out by different agencies within government
and organizations within the community. In order to
define clearly the different subsets of planning
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activities under chapter 103F, HRS, the following
categories are established:

€y

)

3

Planning to determine what service to
purchase. Purchasing agencies carry out
information gathering and analysis with
input from funders, other state agencies,
client advocacy organizations and providers
on how to achieve better results In reaching
goals established by statute or funder-®s
conditions, or community planning processes.
Purchasing agencies also review the program
monitoring and evaluation reports for
current contracts. This subset of planning
activities is initiated by the purchasing
agency. The scope of a purchasing agency®s
planning[s] may be defined by its statutory
language;

Planning to establish procurement schedules
and requirements. Chapter 103F, HRS,
establishes two advisory groups to assist
the administrator with development of
procurement instructions to all purchasing
agencies. The administrator weighs and
considers these recommendations 1in
conjunction with decisions by state policy-
makers responsible for budget and
expenditure instructions. These
instructions guide all purchasing agencies
on when and what annual and biennial
planning and procurement activities may be
carried out. The scope of the iInstructions
is limited to common activities, schedules,
or guidelines that affect all purchasing
agencies; and

Planning with provider organizations.
Purchasing agencies may seek planning
information from providers. Purchasing
agencies are encouraged to collaborate with
providers through sharing of planning
information and analysis that result|[s] iIn
improved service specifications for
purchased services and progress towards
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desired outcomes. [EFff 6/19/99; comp

1/23/06; am and comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-
301)

83-142-202 Requests for information. (a) At a
minimum, a purchasing agency shall prepare a request
for information prior to the [develepment] release of
a request for proposals to obtain community input and
facilitate community planning activities. A request
for information may also be prepared at any other time
to facilitate a purchasing agency®s planning
activities and may be sent to any knowledgeable person
or entity that the purchasing agency deems advisable.

(b) Permissible subjects. A request for
information may address any subject relevant to a
purchasing agency®s planning activities and in
preparation for a solicitation, including but not
limited to:

(1) Long- and short-term goals and objectives,

or the objective of a procurement;

(2) The target population or clients to be
served;

(3) The services the purchasing agency
anticipates may be necessary to achieve its
goals and objectives;

(4) Service specifications, feasibility, or
cost; or

(5) Request for expressions of iInterest to
provide a service.

(c) Form of request. At a minimum, a request

for information shall be in writing and shall include:

(1) The name of the state agency issuing the
request;

(2) A description of the information being
sought;

(3) The procedure for responding;

(4) A statement that participation is optional,
and i1s not required to respond to any
subsequent procurement action a purchasing
agency may take;
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(5) A statement that neither the purchasing
agency nor the interested party responding
has any obligation under the request for
information; and

(6) If applicable, other means by which the
request for information is being solicited,
including but not limited to an oral
presentation, meeting, telephone survey,
electronic media, or any combination of
these methods.

(d) Public notice. Public notice shall be given
for all requests for information in accordance with
section 3-141-407 and shall be posted for a minimum of
seven days.

(e) Waiver for good cause. When the nature and
circumstances of the service and the community need
remain unchanged, the head of a purchasing agency may
waive compliance with the issuance of a request for
information. The waiver shall be in writing and shall
include justification for the waiver. The waiver
shall be placed in the procurement file and also
included In the request for proposals. Waivers shall
not be granted for requests for information issued
pursuant to subsection (F).

() Federal grant applications. When utilizing
a request for information, pursuant to section 3-143-
614, to select a provider for inclusion in a federal
grant application, the request for information shall
include, but not be limited to:

(1) The name of the state agency issuing the

request;

(2) A statement that the request is being issued
for the purpose of including a provider or
providers in a federal grant application
which may result in a contract with the
provider if the state is awarded;

(3) A description of the service or services
being sought;

(4) The criteria by which applicants will be
evaluated for selection;
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(5) The deadline by which responses to the
request for information shall be submitted;
and

(6) Any other requirements that the purchasing
agency deems relevant to the request.

[EfFf 6/19/99; am and comp 1/23/06; am and
comp 1 (Auth: HRS
8103F-106) (Imp: HRS 8103F-301)

8§3-142-203 [CelHlaboration]Participation of
providers. (@) Purchasing agencies may ask providers
to participate iIn purchasing agency planning
activities, prior to release of a request for
proposals, [#n—oerder]| to create greater efficiency,
responsiveness, and organization in meeting the
health, social and economic needs of the various
communities.

(b) Areas for [eelHlaberation-]| participation.
Specific areas for [coHaberation—with] participation
of providers may include, but are not limited to:

(1) Sharing of information on community needs;

(2) Determination of best practices;

(3) Inventory of available resources;

(4) Budgetary or cost factors;

(5) Configuration of services; [and]

(6) Recommendations for service specifications
and requirements[-];

(7) Evaluating efficiencies in delivering
existing services and recommending
strategies for eliminating gaps In service
delivery; and

(8) Recommending cost-efficient and effective
service alternatives.

(c) As part of the contract conditions,
purchasing agencies may require a provider to
participate in planning activities pursuant to
subsection (b), providing that the requirement is
addressed in the request for proposals.

[€e>]1(d) No disqualification from procurement.

[Urecompensated-provider]| Provider participation [#s
encouraged,—and—such—involvement] in planning pursuant
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to subsection (a) shall not disqualify any responsible
provider from responding to any subsequent procurement
actions a purchasing agency may take.

[€D]1(e) No exemption from anti-competitive
practices. The collaborative practices permitted
under this section shall not be construed to create an
exemption to allow anti-competitive practices
otherwise prohibited by federal, state or county law.
[EFFf 6/19/99; am and comp 1/23/06; am and comp

] (Auth: HRS 88103F-106, 103F-
203) (Imp: HRS 8103F-203)

SUBCHAPTER 3
STATE AGENCY PLANNING

8§3-142-301 State agency planning activities.

(a) To make decisions on the type and amount of
services to purchase, purchasing agencies shall carry
out planning activities, including but not limited to:

(1) Receiving information from funders,
including the legislature, federal agencies,
and private foundations on funding terms and
conditions;

(2) Asking for information from other state
agencies on services to the same community,
families, children, adults, or school, or on
cooperative strategies to make progress
towards achieving a shared goal;

(3) Utilizing the contracts database issued by
the administrator to analyze information on
similar services and services to the same
community or target groups;

(4) Taking into account the views of service
recipients and community advocacy
organizations on conditions affecting the
achievement of mandated goals;

(5) Taking into account the views of provider
organizations on how to Improve service
specifications to better achieve mandated
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goals, a request for information may be
utilized as provided in section 3-142-202;

(6) Analyzing information from program
monitoring and evaluation reports for
current contacts; and

(7) Analyzing socio-economic and health data for

trends, and analyzing waiting lists and
client satisfaction surveys to determine
demand factors.

(c) Agencies determine planning activities.
Purchasing agencies shall determine which types of
planning activities they will carry out, and at which
time intervals, based on the type of service being
purchased, the availability of staff and resources;
and the scope of purchasing agency discretion to
adjust the type or amount of services being purchased.
When a competitive procurement Is subsequently
conducted, planning activities utilized shall be
listed In the request for proposals.

(d) Planning information part of budgeting.
Planning information shall be considered in the
purchasing agency®s biennium budgeting process, but
does not solely determine budget recommendations.
Purchasing agency budget recommendations are subject
to decision-making at the departmental and executive
levels iIn order to ensure accordance with statewide
program and fiscal priorities.

(e) Public inspection of planning information
activities. A brief reference to the planning
activities utilized by a purchasing agency for
consideration In the budgeting and purchasing
decisions for services shall be included iIn the
request for proposals. The referenced documents shall
be made available for public inspection. [Eff
6/19/99; am and comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-301)

83-142-302 State agency planning schedule.
(a) The planning activities schedule for a particular
service shall be determined by the length of the
service contract, for example, every two years for two
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year contracts, every four years for four year
contracts, and so on.

(b) Wairver of planning activities for good
cause. The head of a purchasing agency may wailve
planning activities for procurement upon a written
determination it Is iIn the best iInterest of the State.
The waiver shall be in writing and shall include an
explanation of the circumstances justifying the
waiver. The written waiver shall be placed iIn the
procurement file and included in the request for
proposals. [Eff 6/19/99; am and comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 8§103F-301)

SUBCHAPTER 4

STATE PROCUREMENT OFFICE PLANNING

8§3-142-401 State procurement office planning
activities. (a) The administrator may carry out the
planning activities provided iIn this subchapter prior
to establishing procurement instructions to all
purchasing agencies. The administrator shall weigh
and consider the advice of the interagency committee
and the community council as provided in this section.

(b) The interagency committee on purchase of
health and human services. The interagency committee,
which is composed of heads of purchasing agencies or
their designated representatives, shall assist the
administrator on matters including, but not limited
to:

(1) How, when, and on what issues, to secure
input from providers to facilitate
purchasing agency decision-making;

(2) Schedules for planning and purchasing health
and human services;

(3) Criteria to evaluate proposals for
competitive and restrictive purchase of
services; and
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(4) Education and training needs of purchasing
agencies and providers.

(c) The community council. The community
council, which is composed of nine appointed members
and one ex-officio member of the interagency
committee, shall assist the administrator with advice
on matters including, but not limited to:

(1) When, and on what issues, to secure input
from providers to facilitate purchasing
agency decision-making and how to facilitate
provider participation In purchasing agency
planning and purchasing;

(2) Schedules for planning and purchasing health
and human services;

(3) Criteria to evaluate proposals for
competitive and restrictive purchase of
services;

(4) Education and training needs of purchasing
agencies and providers; and

(5) Market or business concerns facing providers
that may affect the availability of services
and the scope of competition.

(d) No conflicts with other authorized policies.

The administrator shall issue instructions that
incorporate, and do not conflict with, current
Governor®s executive orders, state comptroller®s
administrative directives, and attorney general®s
opinions that may, by statute, establish guidelines or
instructions to purchasing agencies which restrict or
direct the budgeting, contracting and expenditure of
public funds. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 8§8103F-201, 103F-202, 103F-301)

8§3-142-402 State procurement office planning
schedule. Instructions from the administrator that
cover topics including but not limited to, issues
listed In section 3-142-401 will normally be issued to
purchasing agencies iIn coordination with budgeting and
expenditure instructions that are issued on an annual
or biennial basis. Information to assist the
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administrator from the interagency committee and the
community council may be provided on an annual or
biennial basis, as appropriate. [Eff 6/19/99; comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8103F-301)

8§3-142-403 Assistance in provider planning.

(a) In order to assist providers to plan their
organizations” budgets and staff levels on a
predictable and timely basis, the administrator shall
make information on anticipated purchases public
annually.

(b) Planned purchases. Purchasing agencies
shall submit a list of services, which they anticipate
purchasing in the coming years and the anticipated
method of procurement. The purchasing agencies shall
transmit their lists to the administrator at the time
and 1n the manner prescribed by the administrator.

(c) Consolidated report of planned purchases.
The administrator shall prepare a consolidated report
of the services that purchasing agencies anticipate
purchasing in the coming years. The administrator
shall make the report available in a manner reasonably
calculated to provide fair and equal access to all
providers that might be interested in competing to
provide the anticipated services.

(d) Changes allowed. The lists and consolidated
report shall not obligate purchasing agencies to
solicit proposals for any service included, because
purchasing agencies may experience changes to planned
expenditures after the report is made available to
interested providers.” [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8103F-301)

2. Material, except source notes, to be repealed
is bracketed. New material i1s underscored.

3. Additions to update source notes to reflect
these amendments and compilation are not underscored.
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4. These amendments to and compilation of chapter
3-142, Hawaii Administrative Rules, shall take effect
ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
rules, drafted iIn the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawail Revised
Statutes, which are adopted on
and filed with the Office of the Lieutenant Governor.

Chairperson
Procurement Policy Board

State Comptroller

APPROVED AS TO FORM

Deputy Attorney General
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-143
Hawaii Administrative Rules

2013

1. Chapter 3-143, Hawaii Administrative Rules,
entitled “Competitive Purchase of Service” i1s amended
and compiled to read as follows:

“HAWAL1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 143

COMPETITIVE PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope

§3-143-101 Purpose
8§3-143-102 Scope

Subchapter 2 Core Procedures

8§3-143-201 Preparing a request for proposals
8§3-143-202 Public notice of requests for proposals
8§3-143-202.1 Proposal submittal deadline
83-143-202.2 Access to request for proposals
8§3-143-203 Orientation for requests for proposals
8§3-143-204 Submission and receipt of proposals
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8§3-143-205 Evaluation of proposals and notice of

award
8§3-143-206 Single or multiple awards
8§3-143-207 Modifications before contract execution

Subchapter 3  Content Requirements

8§3-143-301 Addenda to requests for proposals

8§3-143-302 Service specifications for requests for
proposals

8§3-143-303 Notice of award

Subchapter 4  Allowable Communications

8§3-143-401 Discussions with prospective applicants
allowed before submittal deadline

8§3-143-402 Submission of questions before
submittal deadline

8§3-143-403 Discussions with applicants after
submittal deadline

8§3-143-404 Discussions with applicants after
notice of award and before contract
execution

Subchapter 5 Expediting Procedures

§3-143-501 Repealed

8§3-143-502 Use of electronic submission for
competitive purchase of service

83-143-503 Repealed

8§3-143-504 Submission of proposals on electronic
media

83-143-505 Repealed

Subchapter 6 Miscel laneous Procedures

8§3-143-601 Modification, correction, or withdrawal
of proposals before submittal
deadline
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8§3-143-602

8§3-143-603
8§3-143-604

83-143-605
8§3-143-606

83-143-607
§3-143-608

8§3-143-608.1

8§3-143-609

§3-143-610
8§3-143-611

8§3-143-612
8§3-143-613
8§3-143-614
8§3-143-615
83-143-616

8§3-143-617
8§3-143-618
83-143-619

§3-143-101

§3-143-101

Proposals deemed firm offers after
submittal deadline

Late proposals rejected

Confidentiality and public access to
documents

Multiple proposals and alternate
proposals

Correction of errors after submittal
deadline

Final revised proposals

Secondary purchase of competitive
purchase of service

Joint request for proposals

Inadequate response to request for
proposals

Rejection of proposals

Modification of proposal by partial
rejection

Disposition of rejected proposals

Cancellation of request for proposals

Applications for federal funding

Register of proposals

Public iInspection of competitive
purchase of service records

Repealed

Repealed

Competitive purchase of service record

of procurement actions

SUBCHAPTER 1

PURPOSE AND SCOPE

Purpose. The purpose of this chapter

is to implement section 103F-402, HRS, which

establishes the
of procurement,
the use of this
comp 1/23/06; comp

competitive purchase of service method
by providing rules and procedures for
[EFF 6/19/99;

method of procurement.
1 (Auth: HRS

§103F-106) (Imp: HRS §103F-402)
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83-143-102 Scope. The competitive purchase of
service method of procurement may be used for any
purchase of health and human services governed by
chapter 103F, HRS. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:

HRS 8103F-402)

SUBCHAPTER 2

CORE PROCEDURES

83-143-201 Preparing a request for proposals.
(a) The request for proposals is used to initiate a
competitive purchase of service procurement and shall
include:

(1) The service specifications prepared in
accordance with section 3-143-302 for the
services to be procured;

(2) Specifying whether single or multiple
contracts are to be awarded and defining the
criteria for the multiple award, if
applicable;

(3) Speciftying whether single- or multi-term
contracts are to be awarded and defining the
terms, including but not limited to initial
contract term and conditions for extension;
multi-term contracts shall be iIn accordance
with section 3-149-302;

€21 (4) All applicable general and special
conditions and tax clearance requirements
that will be imposed on the successful
applicant by contract;

[(3>] (5) A statement indicating that the award
of a contract and any allowed renewal or
extension shall be subject to the
availability of appropriated funds;

[€4>] (6) Instructions and information for
applicants including but not limited to the
date, time and place for the orientation for
the request for proposals, the submittal
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deadline, and the place where proposals
shall be submitted;

[5>]1 (7) Planning activities utilized in
accordance with section 3-142-301;

[€6>] (8) Specific criteria to be used in
evaluation of proposals that shall include
the following:

(A) Technical capability and approach for
meeting performance requirements;

(B) Competitiveness and reasonableness of
unit of service;

(C) Managerial capabilities;

(D) Cost, or, if applicable, cost per unit
of service; and

(E) Any additional criteria determined to
be useful by the purchasing agency;

[6H]1 (9) A statement of the relative priority of
the various evaluation criteria;

[€8)] (10) A statement regarding any secondary
purchasers participating in the request for
proposals as provided in section 3-143-608;

[€9] (11) A statement regarding the allowability
of multiple or alternate proposals as
provided in section 3-143-605;

[€26)] (12) A statement that provider
participation in a purchasing agency"s
efforts to plan for or to purchase health
and human services, prior to the purchasing
agency"s release of a request for proposals
including the sharing of information on
community needs, best practices, and
providers® resources, shall not disqualify
providers from submitting proposals if
conducted iIn accordance with sections 3-142-
203 [er¥—3-143-618];

[ _ - n

& ”he eriteria ?il”r'e“ EUe penlenlanee tRde
evaluategel ] o ]
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[€13)] (14) A statement that upon request from
the purchasing agency, each applicant shall
submit any additional materials and
documentation reasonably required by the
purchasing agency in its evaluation of the
proposals; and

[24)] (15) Any other statement, disclaimer, or

waiver required by law.

(b) If a purchasing agency, at its option, makes
it a requirement for a provider to participate in
planning activities in accordance with section 3-142-
203, the requirements shall be addressed in the
requests for proposals and also made a provision of
the awarded contract. [Eff 6/19/99; am and comp
1/23/06; am and comp 1 (Auth: HRS
8§8103F-106, 103F-203) (Imp: HRS 88103F-203, 103F-
402)

8§3-143-202 Public notice of requests for
proposals. Public notice of requests for proposals
shall be made to encourage competition among providers
so that the state obtains the most advantageous
proposal or proposals that the market can support.
Public notice shall be made in accordance with section
3-141-407. [Eff 6/19/99; am and comp 1/23/06; comp

] (Auth: HRS 88103F-106, 103F-

402) (Imp: HRS 8103F-402)

83-143-202.1 Proposal submittal deadline. (@)
Unless waived iIn accordance with subsection (b), the
submittal deadline shall be at least [twenty—-eight]
thirty days from the release date of the request for
proposals.

(b) Shortened time for submittal deadline. The
chief procurement officer or head of the purchasing
agency may approve to shorten the [twenty—eight]
thirty day period required in subsection (a), upon a
written determination by the purchasing agency that:
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(1) Adequate competition will be possible iIn
spite of the shorter time period; and

(2) The shorter time period will allow potential
applicants a reasonable time to prepare
their proposals. [Eff and comp 1/23/06; am
and comp 1 (Auth: HRS
88103F-106, 103F-402) (Imp: 103F-402)

83-143-202.2 Access to request for proposals.
The request for proposals shall be available to the
public at the offices of the head of the purchasing
agency or procurement officer issuing the request for
proposals. The administrator may require that
requests for proposals be made available on a central
website. [Eff and comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-402)

83-143-203 Orientation for requests for
proposals. (a) To provide greater efficiency and
uniformity in the planning and procurement of health
and human services, [erientations] an orientation to
explain the procurement requirements of the purchasing
agency shall be conducted by the purchasing [agencies]
agency for [all] requests for proposals issued.

(b) Notice of orientation. An orientation for a
request for proposals shall be conducted after the
request for proposals is issued. The notice of the
orientation shall be given in the request for
proposals.

(c) Time for orientation. The orientation shall
be held between five and fifteen working days after

the public notice has been i1ssued[s—eFtong—encugh

T et
order—to—alHoew]. A longer period of time may be

allowed for applicants to become familiar with the
request for proposals prior to the orientation, [but
sufFicienthy] however, the purchasing agency shall
provide sufficient time, but not less than five days,
before proposal deadline to allow applicants
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consideration of the orientation results in preparing
their proposals.

(d) Place for orientation. An orientation shall
be conducted on the island on which the requested
service will be provided. If a request for proposals
requests services to be provided on multiple islands,
then the purchasing agency shall hold its orientation
on the island that will receive the largest share of
the requested services at the location or locations
specified in the request for proposals[-], or, when
applicable, the purchasing agency may use an
interactive conference technology, audio or audio and
visual, including teleconference, video conference,
and voice over internet protocol to conduct an
orientation for multiple locations.

(e) No implied amendment of request for
proposals. No statement or clarification made by the
purchasing agency at the orientation shall be
construed as an amendment to the request for proposals
unless a written addendum i1s published i1n accordance
with section 3-143-301. Substantive matters raised at
the orientation shall be made available to all
prospective applicants by addendum.

(F) Waiver from orientation. The chief
procurement officer may waive the requirements of this
section for good cause. Any waiver issued under this
subsection shall be in writing, and shall state the
circumstances that justify good cause for the waiver.
Circumstances constituting good cause include, but are
not limited to the following:

(1) A written [Finding;—certified] determination
by the head of the purchasing agency, that
the request for proposals issued is
substantially similar to other requests for
proposals for the same services issued by
the purchasing agency in the past, and
potential applicants are already familiar
with the requirements of the request for
proposals for that reason;

(2) The total value of the services being
procured is less than $50,000; or
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(3) Any other circumstance In which the costs of
holding the orientation outweigh the
benefits to be obtained from holding the
orientation. [Eff 6/19/99; am and comp

1/23/06; am and comp 1
Auth: HRS 8103F-106) (Imp: HRS 88103F-301,
103F-402)

83-143-204 Submission and receipt of proposals.
(a) Proposals shall be submitted to purchasing
agencies no later than the submittal deadline.
Proposals may be submitted by hand-delivery or United
States mail. Proposals shall be considered received
when actually received by the purchasing agency.
Proposals received after the deadline shall be
rejected in accordance with section 3-143-603.

[ Proposals subaitted by hand-delbivery shall

T e e L

603.]

(b) Proposal submittals by electronic means.
Proposals submitted by electronic means|[s;—#rcluding
telefacsimiles; ] shall be allowed only when expressly
authorized in the request for proposals and shall be
In accordance with section 3-143-502.

(c) Procedure for receiving documents. Unless
an alternate procedure is proposed by a purchasing
agency and approved by its chief procurement officer,
proposals, modifications to proposals, and withdrawals
of proposals shall be received according to the
procedure iIn this subsection. Upon receipt of
proposals by a purchasing agency at a designated
location, proposals, modifications to proposals, and
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(d) withdrawals of proposals shall be date-
stamped and, when possible, time-stamped. [In addition
to such time- and date-stamping, purchasing agencies
may issue receipts to applicants. All documents so
received shall be held in a secure place by the
purchasing agency and not examined for evaluation
purposes until the submittal deadline.

(e) The purchasing agency shall keep a register
of all proposals received In accordance with section
3-143-615. [Eff 6/19/99; am and comp 1/23/06; am and
comp ] (Auth: HRS 8103F-106)
(Imp: HRS 8§103F-402)

83-143-205 Evaluation of proposals and notice of
award. (a) [After—the-submittal -deadline,—all
proposals,—modifications,—and—withdrawals] All
responsive proposals received by the proposal
submittal deadline shall be [examined] reviewed and
evaluated by the purchasing agency in accordance with
this section.

(b) Evaluators. The procurement officer|[s] or
an evaluation committee of designated reviewers
selected by the head of the purchasing agency or
procurement officer shall review and evaluate
proposals. [A copy of the document kdentifying any
review] ldentification of evaluation committee members
and any subsequent changes thereto shall be placed in
the procurement file.

(1) When an evaluation committee is utilized to
evaluate proposals received iIn response to a
request for proposals, the head of the
purchasing agency or procurement officer

shall select [for—eachrequest—Ffor

propoesals;] a minimum of two employees from
a state agency or agencies with sufficient

education and training to evaluate the

proposals [recetbved i response to the
Fotpee e s creccen e

(2) Non-state employees may serve as advisors to

a purchasing [agenctes] agency in the
evaluation of proposals but shall not
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represent or act on behalf of a purchasing
agency in any selection or award. A non-
state employee shall not be permitted to
serve as an advisor if such service would
pose an actual or potential conflict of
interest.

(c) Preparation of evaluators. If the
purchasing agency deems it necessary or advisable, the
evaluators may meet with other state agency personnel
in advance of the formal evaluation process iIn order
to discuss a request for proposals, the evaluation
process, the evaluation criteria and their relative
priorities, or other issues relevant to the evaluation
or the request for proposals.

(d) Procedure for evaluation. The evaluation of
proposals shall be based solely upon the evaluation
criteria and their relative priorities as established
in the request for proposals. A written evaluation
shall be made for each proposal based on either
written comments or a numerical rating system.
Numerical evaluations shall include a written
explanation of scores given In accordance with
criteria stated in the request for proposals. The
written evaluations for all proposals received shall
be made a part of the procurement file and made
available for public inspection after award and
execution of the contract, or contracts in the case of
a multiple award.

(e) If applicable, during the evaluation
process, discussions with applicants shall be in
accordance with section 3-143-403.

[€D] (F) 1T applicable, the purchasing agency
shall request applicants to submit final revised
proposals In accordance with section 3-143-607.

[€e>] (9) Ranking of proposals. After all of the
proposals have been evaluated, the proposals shall be
ranked from most advantageous to least advantageous,
based on the evaluations each proposal received.

[€H] (h) Forbidden criteria for evaluation.
Evaluations shall not be based on race, religion,
color, national origin, sex, age, marital status,
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pregnancy, parenthood, physical or mental disability,
political affiliation of the applicant, or any other
criterion prohibited by law, unless such criterion is
permitted by law.

[€9>] (i) Notice of award. After evaluation
completion, a notice of award shall be sent iIn
accordance with section 3-143-303 to each responsive
and responsible applicant. [Eff 6/19/99; am and comp
1/23/06; am and comp ] (Auth: HRS

§103F-106) (Imp: HRS §103F-402)

83-143-206 Single or multiple awards. (@)

Under a competitive purchase of services, the
purchasing agency may either award a single contract
to the applicant that submitted the proposal ranked
most advantageous under the evaluation process, or
make a multiple award as provided in this section.

(b) Multiple award defined. A multiple award is
an award of multiple contracts to a number of
providers that will, as an aggregate, provide the
services required in the request for proposals.

(c) Reference to multiple award in request for
proposals. If a multiple award is anticipated prior
to issuing a request for proposals, the purchasing
agency shall reserve the right to make the award, and
the criteria for multiple awards shall be stated in
the request for proposals. Criteria may include, but
is not limited to geographic areas, target population,
or services.

(d) Conditions for multiple award. A multiple
award may be made whenever the purchasing agency deems
that 1t 1s iIn the best iInterests of the state. Only
the providers whose proposals are evaluated as the
most advantageous over-all, by geographical area, or
by other criterion explained iIn the request for
proposals, shall be considered for a multiple award.
IT, for example, a multiple award is to be made to two
providers, then only the providers with the two
highest-ranked proposals may be considered, and so on.
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(e) Forbidden justifications for multiple award
contracts. Multiple award contracts shall not be made
for any of the following reasons:

(1) When a single award will meet the purchasing
agency"s needs without sacrifice of economy
or service; or

(2) Any reason in frustration of these rules, or
chapter 103F, HRS. [Eff 6/19/99; am and

comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-
402)

8§3-143-207 Modifications before contract
execution. After the notice of award is issued and
before execution of a contract, the purchasing agency
may seek to make final modifications to a proposal
through discussion, as provided under section 3-143-
404, or through a partial rejection, as provided under
section 3-143-611. [Eff and comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:

HRS §103F-402)

SUBCHAPTER 3

CONTENT REQUIREMENTS

83-143-301 Addenda to requests for proposals.
(a) Amendments, corrections, and clarifications to
requests for proposals shall be made by addendum, and
may be made at any time prior to the submittal
deadline. Addenda may also be made prior to final
revised proposals pursuant to subsection (e).

(b) Form of addenda and procedure for
distribution. Every addendum shall reference the
portions of the original request for proposals that it
amends, and shall set forth in full all amendments,
corrections, and clarifications to the request for
proposals. In accordance with paragraph (d) or (e),
the purchasing agency shall notify, and distribute or
make the addendum available to all prospective
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applicants known to have received a request for
proposals, and may require that prospective applicants
acknowledge receipt of the addendum issued.

(c) Permitted uses of addenda. Addenda may be
used for any reasonable purpose in furtherance of the
procurement process, including but not limited to:

(1) Making changes in the terms of the request
for proposals, including but not limited to
changes iIn quantity, service description,
timeline, scope of service, or proposal
deadline;

(2) Correcting mistakes or resolving
ambiguities;

(3) Insuring that all applicants receive
material information that may have arisen
during the course of discussions of the
request for proposals; and

[5] (4) Providing any other information or

clarification to the request for proposals that

will promote fair competition among applicants.

(d) Addenda issued prior to proposal submittal
deadline. Addenda shall be distributed or made
available [at least ten working days before the
submittal-deadlne;—or] prior to the proposal
submittal deadline allowing [w#th#r—=a] sufficient time
[ before—the submittal deadlbline—toallow], but not less

than five working days, for prospective [applHiecants—to
opedbde s thep fnopeoorne Lhe e oponce o fle ]
applicants” consideration and proposal completion. |IFf
the proposal submittal deadline [for—the regquestFor
propoesals] will not permit such adequate time, the
purchasing agency shall include in the addendum an
amendment to extend the submittal deadline
accordingly. [thr-oerder—toallowadeqguate—time;—the
haci ] s relude i I ldond

anendrentsto-allow electronic subnission-of proposals
seeordenes et coe o o JAe EOD T

(e) Addenda issued after submittal deadline.
Addenda may be issued after the submittal deadline for
the purposes of clarification, correction, [to-make]
or modifications that do not constitute a material
change to the request for proposals, as defined in
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section 3-143-403(e), or for [best-and] final revised
proposals. Addenda shall be distributed to all
responsive and responsible applicants who submitted a
proposal. |If the purchasing agency is requesting for
final revised proposals, the time for distribution
shall be at least five working days [er—asufFicient
time] prior to the submittal deadline to allow
applicants time to consider the addenda iIn preparing
their final revised proposals. Addenda for best and
final revised proposals shall be done in accordance
with section 3-143-607. [Eff 6/19/99; am and comp
1/23/06; am and comp ] (Auth: HRS
88103F-106, 103F-407) (Imp: HRS 88103F-402, 103F-
407)

83-143-302 Service specifications for requests
for proposals. (a) [Hr—erder—te] To promote
uniformity in the field of health and human service
procurement, service specifications contained in
requests for proposals shall be written iIn accordance
with this section.

(b) Contents of service specifications. Service
specifications shall address in detail each of the
following items and if an item is not applicable to
the request for proposals, it shall be so stated:

(1) [Hdentrby—minimum] Minimum or mandatory

activities;

(2) [Speeify—probable] Probable funding amounts,

source, and period of availability;

(3) [Peseribe—the-need] Need or problem the

service addresses;

(4) [Peseribegoals] Goals of the service;

(5) |Describe 1n detail the target] Target

population to be served;

(6) [Speecify—the—geographical] Geographical

coverage of service;

(7) [Specifyr—expected] Expected outcome

measurements;

(8) [Speeify—the—units] Units of service and

unit rate, as applicable;
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€9 [Specifyrguality] Quality assurance and
evaluation specifications, as applicable;
contracts are to be awarded and define the
_ o f I Ltiol L if

with—section—3-149-302;5]

[€22)] (10) [Specify—reporting] Reporting
requirements for program and fiscal data,
and provide sample forms and instructions,
as available or appropriate;

(11) The criteria by which the performance under
the contract will be monitored and
evaluated;

(12) Any specific requirements or qualifications
that an applicant must meet in order to
submit a proposal including, but not limited
to, licensure or accreditation;

[€33)] (13) [1dentrhy—minbmum] Minimum or

mandatory administrative requirements;

[(24] (14) [tHdentiby—minbmum] Minimum or
mandatory personnel requirements;
[€35)] (15) [Speeibyr—pricing] Pricing or pricing
methodology to be used, as applicable; and
[(26)] (16) [Specify—themethoed] Method or
procedure for compensation or payment. [Eff
6/19/99; am and comp 1/23/06; am and comp
1 (Auth: HRS 88103F-106,
103F-301) (Imp: HRS 88103F-301, 103F-402)

83-143-303 Notice of award. (@) Each notice of
award issued pursuant to section 3-143-205(1) or
section 3-143-607(d) shall contain a statement of
findings and decision that includes the following
information:

(1) Identification of the purchasing agency;
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(2) ldentification of the request for proposals;

(3) Ildentification of the applicant or
applicants that were selected;

(4) Comments for the evaluation or scores
received iIn support of the decision for the
award or non-award to the applicant to whom
the notice is being sent; and

(5) A copy of the proposal evaluation worksheet
of the applicant to whom the notice is being
sent.

(b) Distribution of notice. The notice of award
to each responsive and responsible applicant shall be
sent by United States mail and may also be sent
electronically[sincluding but not lHmited to facsimile
transmission, Jupon completion of the evaluation
process. [Eff 6/19/99; am and comp 1/23/06; am and
comp ] (Auth: HRS 8103F-106)

(Imp: HRS 8§103F-402)

SUBCHAPTER 4

ALLOWABLE COMMUNICATIONS

83-143-401 Discussions with prospective
applicants allowed before submittal deadline. (@)
Before the submittal deadline, a purchasing agency may
engage iIn discussions with prospective applicants as
provided in this section as often as the purchasing
agency deems necessary or convenient.

(b) Purpose of discussions. Discussions may be
conducted under this section in order to promote
understanding of a purchasing agency®s requirements.

(c) Procedure for conducting discussions. The
purchasing agency shall establish procedures and
schedulles for conducting material discussions under
this section that will insure the reasonably fair and
equal treatment of all prospective applicants.

(d) Modification or cancellation of request for

proposals [fer—material-change]. In response to

matters raised during discussions conducted under this
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section, a purchasing agency may modify or cancel its
request for proposals as provided herein.

(1) If a proposed modification does not
constitute a material change in the nature
of the request for proposals, then the
purchasing agency may issue a written
addendum in accordance with section 3-143-
301.

(2) 1T a proposed modification does constitute a
material change in the nature of the request
for proposals, then the purchasing agency
may cancel the request for proposals in
accordance with section 3-143-613, and a new
request for proposals may be issued.

(e) Material change defined. For purposes of

this section, a material change in the nature of a
request for proposals is one that would alter a
reasonable potential applicant®s decision not to
submit a proposal.

() Confidentiality of proposed proposal
contents. To prevent disclosure of proposed proposal
contents to competing applicants, any information
disclosed by the prospective applicant about their
proposed proposal shall be confidential In accordance
with section 3-143-604 during the course of any
discussions conducted under this section. [Eff
6/19/99; am and comp 1/23/06; am and comp

1 (Auth: HRS 88103F-106, 103F-
402) (Imp: HRS 8103F-402)

83-143-402 Submission of questions before
submittal deadline. (a) Before the submittal
deadline, an applicant may submit questions to the
purchasing agency for clarification or explanation of
any point in a request for proposals.

(b) Procedure for submitting questions.
Questions shall be submitted to the purchasing agency
in writing, identifying the questioner and clearly
referencing the request for proposals. To the extent
possible, questions shall be transmitted to the
purchasing agency within a reasonable time before the
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submittal deadline to allow the purchasing agency time
to consider the questions and distribute answers.

(c) Purchasing agency response. The purchasing
agency shall promptly respond to written questions
posed under this section by an addendum to the request
for proposals, as provided under section 3-143-301.
All prospective applicants who submitted questions and
prospective applicants who are known to have obtained
a copy of the request for proposals, shall be notified
of the addendum”s availability, and to the extent
practicable, a copy of the addendum may also be mailed
or sent electronically. All written clarifications
shall be made available on a website identified in the
request for proposals and at the same location or
locations where proposals may be submitted. [Eff
6/19/99; am and comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-402)

83-143-403 Discussions with applicants after
submittal deadline. (a) After the submittal
deadline, the purchasing agency may engage iIn
discussions with applicants as provided in this
section as often as the purchasing agency deems
necessary or convenient.

(b) Allowed purposes for discussion.
Discussions may be held under this section for the
purposes of:

(1) Clarifying elements of the request for

proposals or the proposal;

(2) Facilitating the refinement of proposals to
produce the contract that will be most
advantageous to the state in light of the
evaluation criteria set forth In the request
for proposals; or

(3) Negotiation with providers to arrive at a
more advantageous set of proposals for the
state to consider.

(c) Procedure for conducting discussions. The

purchasing agency shall establish procedures and
schedules for conducting discussions under this
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section that will insure the reasonably fair and equal
treatment of all applicants.

(1) Modification or cancellation of request for
proposals for material change. In response
to matters raised during discussions
conducted under this section, a purchasing
agency may modify or cancel its request for
proposals as provided herein.

(2) If a proposed modification does not
constitute a material change in the nature
of the request for proposals, then the
purchasing agency may issue a written
addendum in accordance with section 3-143-
301.

(1) If a proposed modification does constitute a
material change in the nature of the request
for proposals, then the purchasing agency
may cancel the request for proposals in
accordance with section 3-143-613, and a new
request for proposals may be issued.

(e) Material change defined. For purposes of

this section, a material change in the nature of a
request for proposals is one that would alter a
reasonable applicant®s decision not to have submitted
a proposal.

() Confidentiality of proposal contents during
discussions. The confidentiality of the contents of
individual proposals shall be maintained in accordance
with section 3-143-604 during the course of any
discussions conducted under this section in order to
prevent the disclosure of such contents to competing
applicants. [Eff 6/19/99; am and comp 1/23/06; comp

1 (Auth: HRS 88103F-106, 103F-
402) (Imp: HRS 8103F-402)

83-143-404 Discussions with applicants after
notice of award and before contract execution. (&)
After the notice of award is issued, the purchasing
agency or a secondary purchaser may have further
discussions In accordance with this section in order
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to negotiate a more advantageous contract for the
state.

(b) Scope of discussions. Discussions conducted
under this section shall be limited in scope to the
following:

(1) Contractual terms and conditions not

specifically addressed in the request for
proposals that would not constitute a
material change to the proposals; and

(2) Contractual terms and conditions which are

substantially the same or that do not
constitute a material change to the
proposal.

(c) Material change defined. For purposes of
this section a material change to a proposal is one
that would have adversely affected the proposal’s
rating during the evaluation process.

(d) Procedure for conducting discussions. The
purchasing agencies shall establish procedures and
schedules for conducting discussions under this
section. [EFff 6/19/99; am and comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 8103F-402)

CHAPTER 5

EXPEDITING PROCEDURES
§3-143-501 Repealed. [R 1/23/06]

8§3-143-502 Use of electronic submission for
competitive purchase of service. (a) Proposals and
amendments may not be submitted to purchasing agencies

by any electronic means[s—#rclhudingbutrnot—Hmited—to
e e e e et

when] unless such transmission is expressly authorized
in [a] the request for proposals.

(b) Applicant [bears] responsibility [for
transmission]. Applicants [who—submi€t] submitting
proposals or amendments by electronic means, bear the
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whole and exclusive responsibility for assuring that
the documents are received by the purchasing agency
and for assuring the complete, correctly formatted,
legible, and timely transmission of their documents.
[By—epting—to—submit-documents—by—electronic—meanss
apphicants] Applicants assume all [Fisk] risks that
purchasing agency"s receiving equipment and system may
be inoperative or otherwise unavailable at the time
transmission is attempted.

(c) Time of receipt. When allowed by the
request for proposals, [A] a proposal or amendment
submitted via telefacsimile transmission shall be
deemed received when the last page of a complete,
legible copy of the document has been received by the
purchasing agency. For other electronic submittals,
the purchasing agency shall establish a system, which
includes but is not limited to an email account or
website that will either document time of receipt, or
close and not accept any submittals after the proposal
or amendment submittal deadline. [Eff 6/19/99; am and
comp 1/23/06; am and comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 8103F-402)

§3-143-503 Repealed. [R 1/23/06]

83-143-504 Submission of proposals on electronic
media. (@) Proposals and amendments may not be
submitted to purchasing agencies on electronic media
except when such submission is explicitly authorized
in a request for proposals.

(b) Applicant bears responsibility for
submission. Applicants who submit proposals or
amendments on electronic media bear the whole and
exclusive responsibility for assuring the complete,
correctly-formatted, and timely submission of their
proposals and amendments to purchasing agencies. By
opting to submit documents on electronic media,
applicants assume all risk that a purchasing agency”s
equipment system may be unable to read the applicant®s
electronic media. [Eff 6/19/99; am and comp 1/23/06;
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comp 1 (Auth: HRS 8103F-106)
(Imp: HRS 8103F-402)

[S ! _ F cuboti i .
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SUBCHAPTER 6

MISCELLANEOUS PROCEDURES

83-143-601 Modification, correction, or
withdrawal of proposals before submittal deadline.
Applicants bear the responsibility of verifying that
the proposal, submitted to the purchasing agency in
response to a request for proposal, iIs accurate and
free of errors. Before the submittal deadline,
applicants may freely and at any time modify, correct,
or withdraw their submitted proposals by written
notice to the purchasing agency, referencing the
original proposal and either detailing the
modification, correction, or stating the intent to
withdraw the proposal. [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth: HRS 8103-
106) (Imp: HRS 8103F-402)

83-143-602 Proposals deemed firm offers after
submittal deadline. After the submittal deadline, all
proposals timely received shall be deemed to be firm
offers that are binding on the applicants for a period
of ninety days. During this period, applicants may
neither modify nor withdraw their proposals without
written authorization or invitation from the
purchasing agency. [Eff 6/19/99; am and comp 1/23/06;
comp 1 (Auth: HRS 8103F-106)
(Imp: HRS 8103F-402)

83-143-603 Late proposals rejected. Any
proposal, withdrawal, or modification submitted after
the submittal deadline is late and shall be rejected
on that basis. Notice of the rejection for late
submission shall be given to the applicant, and
disposal of the rejected proposal shall be in
accordance with section 3-143-612. [Eff 6/19/99; am
and comp 1/23/06; comp 1 (Auth:
§8§103F-106, 103F-407) (Imp: HRS §8103F-402, 103F-
407)
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83-143-604 Confidentiality and public access to
documents. Prior to and after submission to a
purchasing agency, the confidentiality of proposals,
modifications to proposals, and withdrawals of
proposals shall be maintained in accordance with this
section.

(1) Prior to the submittal deadline, proposals,
modifications to proposals, or withdrawals
of proposals shall be kept in confidence, in
a secure place, and may not be inspected for
purposes of evaluation.

(2) After the submittal deadline, proposals,
modifications, and withdrawals may be opened
and inspected only by state personnel
involved with the procurement process and
designated evaluation committee members.
After the submittal deadline and [before—the
award—and] prior to execution of a contract,
such documents shall be kept confidential to
avoid disclosure of contents to competing
applicants.

(1) Procurement files shall be maintained and
open to public inspection as provided in
section 3-143-616. [Eff 6/19/99; am and
comp 1/23/06; am and comp
1 (Auth: HRS 8103F-106) (Imp: HRS 8103F-
402)

83-143-605 Multiple proposals and alternate
proposals. (a) An applicant may not submit multiple
proposals or alternate proposals unless the request
for proposals specifically authorizes multiple
proposals or alternate proposals.

(b) Rejection of multiple proposals and
alternate proposals. When no specific authorization
for multiple proposals or alternate proposals is
given, all such proposals from a single applicant
shall be rejected unless one of the proposals is
clearly designated as the primary proposal. In such a
case, the designated primary proposal shall be
retained and evaluated, and all others shall be
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rejected and disposed of in accordance with section 3-
143-612.

(c) Treatment of authorized multiple proposals
and alternate proposals. Whenever a request for
proposals authorizes multiple proposals or alternate
proposals, the request for proposals shall also detail
the treatment of such proposals for purposes of
evaluation and contract award. [Eff 6/19/99; am and
comp 1/23/06; comp ] (Auth: HRS
8103F-106) (Imp: HRS 8§8103F-402, 103F-407)

83-143-606 Correction of errors after submittal
deadline. After the submittal deadline, only patent
errors may be corrected as provided in this section.

(1) Patent error defined. A patent error iIs an
error that would be readily ascertainable by
a reasonably knowledgeable person in the
field of health and human services.
Depending on the circumstances, patent
errors may include, but are not limited to
arithmetical errors, typographical errors,
transposition errors, and omitted
signatures.

(2) Correction of patent error. To correct a
patent error, an applicant must identify the
error in the proposal, and establish the
following to the purchasing agency”s

satisfaction:
(A) That the error identified iIs a patent
error;

(B) That the proposed correction
constitutes the iInformation intended at
the time the proposal was submitted,
and not a modification of the proposal
based on information received after the
submittal deadline; and

(C) That the proposed correction is not
contrary to the best interest of the
purchasing agency or to the fair
treatment of other applicants. [Eff
6/19/99; am and comp 1/23/06; comp
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1 (Auth: HRS
8103F-106) (Imp: HRS 8103F-402)

83-143-607 Final revised proposals. a) A
purchasing agency may request applicants to submit
Tinal revised proposals In order to allow fair and
equal opportunity to all responsive and responsible
applicants to make a best and final offer or to
respond to matters such as those raised at the
discussions.

(1) Procedure for requesting final revised
proposals. The purchasing agency shall issue to all
responsive and responsible applicants an addendum that
includes the following information:

(1) The addendum is a request for final revised
proposals;

(2) The deadline for submission;

(3) The procedure for submitting final revised
proposals if that procedure is different
from submitting the original proposals;
Instructions that only the section or
sections of each applicant®s last proposal
that are amended should be submitted; and

(4) A statement that if an applicant does not
submit a final revised proposal, then the
applicant’s last proposal shall be deemed to
be the applicant®s final revised proposal.

(c) Procedure for submission. Unless a
different method i1s specified, final revised proposals
shall be submitted to the purchasing agency in the
manner provided for the original proposals under
section 3-143-204.

(d) Notice of award after submission of final
revised proposals. After revised fTinal proposals are
received, final evaluations shall be conducted, and a
notice of award issued to each responsive and
responsible applicant, in accordance with section 3-
143-303, unless the purchasing agency makes a written
determination that it Is in the state"s best interest
to conduct additional discussions or issue a further
addendum to the request for proposals. [Eff 6/19/99;
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am and comp 1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 8103F-402)

83-143-608 Secondary purchase of competitive
purchase of service. (@) To increase the efficiency
of procurements through better planning, purchasing
agencies may coordinate and combine purchases of
similar health and human services through primary and
secondary purchases as provided herein:

(1) After-the-fact secondary purchase. A
purchasing agency may utilize the service or
part of the service that has already been
procured under a competitive purchase of
service by another purchasing agency; or

(2) Planned secondary purchase. When two or
more purchasing agencies require the
procurement of substantially the same health
and human services, they may combine their
requirements and issue a single request for
proposals.

(b) Primary purchaser and secondary purchaser
defined. When two or more purchasing agencies combine
thelr service requirements as provided in subsection
(a), the purchasing agency requiring the largest share
of the services detailed in the request for proposals
shall be the primary purchaser, while the purchasing
agency requiring the smaller share shall be the
secondary purchaser. A secondary purchaser®s share of
the total services to be provided iIn subsection (a)(1)
shall not exceed thirty percent or $75,000, whichever
is lesser, unless the head of the secondary purchaser
determines iIn writing that good cause exists for a
greater share.

(c) Duties of primary and secondary purchasers.
The primary purchaser shall have the responsibility of
complying with the procedures and requirements of a
competitive purchase of services, and the secondary
purchaser shall have a duty to cooperate with the
reasonable requests of the primary purchaser. Both
the primary purchaser and the secondary purchaser
shall execute separate contracts.
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(d) Approval to utilize after-the-fact secondary
purchase. When a purchasing agency decides to make a
secondary purchase as provided in subsection (a)(1),
the head or the procurement officer of the secondary
purchaser shall obtain written approval from the
primary purchaser’s chief procurement officer to
utilize the primary purchaser®s procurement. The
request shall address the following:

(1) Title and description of the service;

(2) General contract information of the primary
purchaser to include name of purchasing
agency, contact person, phone number, and
contract number;

(3) ldentification of the provider;

(4) Primary purchaser®s contract period and
secondary purchaser®s proposed contract
period;

(5) Primary and secondary purchasers® contract
amounts; A statement that the service or
part of the service is the same or
substantially the same; and

(6) A description of differences between the
primary and secondary purchase, if any.
[EfFf 6/19/99; am and comp 1/23/06; comp

] (Auth: HRS 8103F-
106) (Imp: HRS 88103F-301, 103F-402)

83-143-608.1 Joint request for proposals. (a)
Two or more purchasing agencies may issue a joint
request for proposals for the purposes of coordinating
and improving the efficiency of purchasing health and
human services when:
(1) The services are substantially the same; or
(2) Purchasing a continuum of services for
clients from the same provider or
collaboration of providers is essential for
the continuity of service.
(b) In addition to the information required by
sections 3-143-201 and 3-143-302, the joint request
for proposals shall include:
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(1) A statement that the request for proposals
iIs being issued jointly;

(2) The names of the purchasing agencies and
which will be the lead agency;

(3) The purpose and goals of issuing the joint
request for proposals;

(4) The role each state agency will play in
evaluating proposals;

(5) The manner in which contracts will be
awarded and executed. [Eff and comp

1/23/06; comp 1 (Auth:
HRS 88103F-106) (Imp: HRS 88103F-301,
103F-402)

83-143-609 Inadequate response to request for
proposals. (@) Whenever a request for proposals
generates an i1nadequate response, the purchasing
agency that issued the request for proposals may use
the simplified procedures in this section to complete
the procurement.

(b) Inadequate response defined. An Inadequate
response to a request for proposals exists when:

(1) There is only one proposal that is both
responsive to the request for proposals and
submitted by a responsible provider;

(2) All proposals that were received are either
not responsive to the request for proposals,
or were not submitted by responsible
providers; or

(3) There are no responses at all to the request
for proposals.

(c) Treatment of a single proposal. When there
is only one proposal that is both responsive to the
request for proposals and submitted by a responsible
provider, the purchasing agency may respond by taking
any of the following actions:

(1) Cost analysis. The purchasing agency may
require a cost analysis to validate the
proposal®s cost factors including cost or
pricing data.
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(2) Award. The purchasing agency may make an

3

€Y

)

award to the single applicant if it is

determined that:

(A) The proposal’s terms are reasonable and
satisfactory to the purchasing agency;
and

(B) The required time period from the
release date of the request for
proposals to the submittal deadline
provided other prospective applicants
with a reasonable opportunity to
respond.

Rejection. The purchasing agency may reject

the proposal if the conditions of paragraph

(2) are not met, and either issue a new

request for proposals, or cancel the

procurement altogether.

Direct negotiations. The purchasing agency

may negotiate directly with the applicant

upon a written determination by the
purchasing agency that:

(A) The need for the service continues;

(B) The single proposal is not satisfactory
and reasonable; and

(C) There 1s no time to issue a new request
for proposals or re-solicitation would
likely be futile.

No useful response to request for proposals.

IT [re]all proposals [are] received [that] are [beth]
not responsive to the request for proposals [ard] or
submitted by a responsible applicant, or 1f no
proposals are received at all, then the purchasing
agency may respond by taking any of the following

actions:

€y
)

3

Reissue. The purchasing agency may reissue
the request for proposals.

Alternate service delivery. The purchasing
agency may select an alternate method of
service delivery and issue a new request for
proposals.

Cancellation. The purchasing agency may
cancel the procurement altogether.
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(4) Selection without competition. The
purchasing agency may select a provider
without further solicitation upon making a
written determination that it is neither
practicable nor advantageous to Issue a new
request for proposals based on a
consideration of the following factors:

A
(B

©

Lack of [Cempetition] competition in

the marketplace;

[Whether—the] The additional potential
cost of preparing, soliciting, and
evaluating competitive purchase of
service proposals is expected to exceed
the benefits normally associated with
the solicitation; and

Any other factors that the purchasing
agency deems relevant to this
determination. [Eff 6/19/99; am and
comp 1/23/06; am and comp 1
(Auth: HRS 88103F-106, 103F-407)

(Imp: HRS 88103F-402, 103F-407)

83-143-610 Rejection of proposals. (a) In
addition to any other basis for mandatory rejection
established elsewhere in this chapter, proposals shall
be rejected for reasons including, but not limited to:
Proposal not responsive. Any proposal that
iIs not responsive to the request for
proposals because of its failure to conform
in all material respects to the request for
proposals including, but not limited to, the
service specifications or other evaluation
criteria shall be rejected; or
Applicant not responsible. Any proposal
submitted by an applicant that is found not
to be a responsible provider shall be
rejected.

Notice of rejection. Whenever an
applicant®s proposal has been rejected under these
rules, notice of the rejection shall be sent to the
applicant by United States mail that states the

€y

&)

(b)
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reasons for rejection. [Eff 6/19/99; comp

1/23/06; comp 1 (Auth: HRS
8§8103F-106, 103F-407) (Imp: HRS 88103F-402,
103F-407)

83-143-611 Modification of proposal by partial
rejection. (a) A purchasing agency may, In
accordance with this section, partially reject any
proposal or combination of proposals and request
proposal modifications to be done that are iIn the best
interests of the state.

(b) Conditions for partial rejection. A
purchasing agency may only partially reject any
proposal or combination of proposals if the following
conditions are met:

(1) The proposal or combination of proposals has
been determined under the evaluation process
to be the most advantageous; and

(2) The modifications proposed by the purchasing
agency will not render the proposal or
proposals less advantageous.

(c) Procedure and notice for partial rejection.

Upon the determination that a proposal i1s eligible for
partial rejection, the purchasing agency shall give
the applicant that submitted the proposal notice of
partial rejection. The notice of partial rejection
shall contain the following information:

(1) Identification of the proposal; and

(2) A statement of the proposed modifications to
the proposal.

(d) Partial rejection not binding unless
approved. A notice of partial rejection shall not be
construed to bind an applicant unless the applicant
approves in writing the modifications proposed in the
notice. |If the modifications as proposed iIn the
notice are not acceptable to the applicant, then the
applicant may make a counter-proposal to the
purchasing agency and negotiate a set of modifications
mutually acceptable to both parties.

(e) Incorporation in proposal. Upon approval by
both the purchasing agency and the applicant, the
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proposed modifications shall be incorporated into the
applicant®s proposal in a manner mutually acceptable
to both parties. [Eff 6/19/99; am and comp 1/23/06;
comp 1 (Auth: HRS 88103F-106,
103F-407) (Imp: HRS 88103F-402, 103F-407)

83-143-612 Disposition of rejected proposals.
Whenever a proposal 1s rejected pursuant to sections
3-141-201, 3-141-202, 3-143-603, 3-143-605, 3-143-610,
or 3-143-613, the purchasing agency may discard the
rejected proposal thirty days after its rejection.
Before disposal, the applicant may retrieve the
proposal from the purchasing agency. (Eff 6/19/99; am
and comp 1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 8103F-402)

83-143-613 Cancellation of request for proposals.
(a) A request for proposals may be canceled at any
time for any of the following reasons:

(1) The purchasing agency no longer requires
the service;

(2) The purchasing agency no longer can
reasonably expect to fund the service;

(3) Proposed amendments to the request for
proposals would be of a magnitude that a
new request for proposals is desirable;

(4) A determination by the chief procurement
officer that a cancellation of the request
for proposals is In the public interest;
or

(5) Any other reason determined by the
purchasing agency to constitute good cause
for the cancellation.

(b) Cancellation between submittal deadline and
award. A request for proposals may be canceled after
the submittal deadline but before the award of a
contract for any of the following reasons:

(1) Ambiguous or otherwise i1nadequate service

specifications were part of the request for
proposals;
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The request for proposals did not provide

for consideration of all factors of

significance to the purchasing agency;

No adequately responsive proposals were

received;

There i1s reason to believe that the

proposals submitted to the purchasing

agency:

(A) May not have been independently arrived
at by open competition;

(B) May have been collusive; or

(C) May have been submitted in bad faith.

A determination by the chief procurement

officer that a cancellation of the request

for proposals is In the public interest; or

Any other reason determined by the

purchasing agency to constitute good cause

for the cancellation.

Notice of cancellation. A notice of

cancellation shall be sent to all applicants or
prospective applicants, and shall include the
following iInformation:

€y

)

3
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Identification of the particular request for
proposals; A brief explanation of the reason
or reasons for cancellation;

Where appropriate, a statement that an
opportunity will be given to compete on any
resolicitation or any future procurements of
similar services; and

Any other information deemed necessary or
advisable by the purchasing agency.

Record of cancellation. A written statement

of the reasons for cancellation shall be made a part
of the procurement file and shall be available for
public iInspection.

)

Proposals deemed rejected upon cancellation.

Upon cancellation of a request for proposals, all
proposals received from applicants shall be deemed
rejected without further action from the purchasing
agency and shall be disposed of In accordance with
section 3-143-612. [Eff 6/19/99; am and comp 1/23/06;
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comp 1 (Auth: HRS 88103F-106,
103F-407) (Imp: HRS §8103F-402, 103F-407)

83-143-614 Applications for federal funding.

(a) Applying for federal funds from a federal funding
source to provide health and human services shall not
exempt a purchasing agency from chapter 103F, HRS,
procurement requirements.

(b) Use of competitive purchase of service.

When federal funds awarded to the state do not specify
any particular provider by federal law or in the
federal grant award to the state, competitive purchase
of service shall be used unless an alternate method,
as allowed by statute or rules, is determined to be
more appropriate and advantageous to the state.

(c) Special procedures authorized. In certain
circumstances, the usual sequence of the competitive
purchase of service process may be modified. To apply
for and receive federal funds, it is often required
that the state submit an application to the federal
funding source describing the use of such funds, and
in some cases, identifying a specific provider or
providers. To assess and consider interested or
prospective applicants for inclusion in the state’s
application for federal funding and to fulfill the
procurement requirements, purchasing agencies may, in
lieu of the request for proposals process, utilize a
request for information as established iIn section 3-
142-202 prior to applying for [er—recebrving] the
federal funding. The selected provider or providers
may be included in the state"s application to the
federal fundingsource.

(b) Selection of provider for federal
application. The selection of a provider or providers
for inclusion in the purchasing agency"s application
for federal funding shall be based on the criteria and
requirements established in the request for
information, or the discretion of the head of the
purchasing agency. Written justification for the
provider(s) selected shall be included in the
procurement file.
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(c) Construction of section. Nothing iIn this
section shall be construed to disqualify a purchasing
agency from receiving federal funds. [Eff 6/19/99; am
and comp 1/23/06; am and comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-101, 103F-
402)

83-143-615 Register of proposals. Ten working
days, or a reasonable time after the submittal
deadline, a register of proposals shall be prepared
and made available to the public. The register shall
include the following information from each proposal:

(1) The name of each applicant; and

(2) The request for proposal service title and

identification number to i1dentify the
service. [EFff 6/19/99; comp 1/23/06; comp

] (Auth: HRS 8103F-
106) (Imp: HRS 8103F-402)

83-143-616 Public inspection of competitive
purchase of service records. (a) The procurement
file for every competitive purchase of service
procurement shall be available for public inspection,
to the extent permitted under current law governing
information practices, after execution of a contract
by all parties.
(b) Keeping of file and contents. Purchasing
agencies shall maintain files for every competitive
purchase of service procurement that they conduct.
The file shall contain all records that the purchasing
agency keeps that are connected to the procurement,
award, or servicing of a contract. At a minimum, the
records kept in the file shall include but not be
limited to the following:
(1) The register of proposals prepared pursuant
to section 3-143-615;

(2) A listing of all known service providers to
whom copies of the request for proposals
were distributed;
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(3) Names of successful applicants and dollar
amounts requested, as applicable;

(4) The basis on which the award or awards were
made ;

(5) A copy of the request for proposals;

(6) A copy of the successful proposal or
proposals; and

(7) A copy of the unsuccessful proposal or
proposals. [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 8103F-402)

§3-143-617 Repealed. [R 1/23/06]

8§3-143-618 Repealed. [R 1/23/06

8§3-143-619 Competitive purchase of service
record of procurement actions. (@) The procurement
officer of the purchasing agency shall maintain
records by fiscal year of all competitive purchase of
service procurements made for a minimum of the past
five Tiscal years.

(b) Reporting of competitive purchase
procurements. As determined by the administrator, the
heads of purchasing agencies shall report to the
administrator all competitive purchase of service
procurements made by their respective agencies in the
format prescribed by the administrator.

(c) Annual consolidated reports. The
administrator shall make a consolidated report of all
competitive purchase of service procurements made
during the immediately preceding fiscal year. A copy
of this report shall also be sent to the procurement
policy board.” [Eff 6/19/99; am and comp 1/23/06;
comp 1 (Auth: HRS 8103F-106)
(Imp: HRS 88103F-301, 103F-402)

(2) Material, except source notes, to be
repealed is bracketed. New material Is underscored.
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(3) Additions to update source notes to reflect
these amendments and compilation are not underscored.

(4) These amendments to and compilation of
chapter 3-148, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.

(5 1 certify that the foregoing are copies of
the rules, drafted in the Ramseyer format pursuant to
the requirements of section 91-4.1, Hawaiil Revised
Statutes, which are adopted on and
filed with the Office of the Lieutenant Governor.

Chairperson
Procurement Policy Board

State Comptroller

APPROVED AS TO FORM

Deputy Attorney General
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-146
Hawaii Administrative Rules

2013
1. Chapter 3-146, Hawaii Administrative Rules,
entitled “Small Purchase of Service” i1s amended and
compiled to read as follows:
“HAWAL1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 146
SMALL PURCHASE OF SERVICE
Subchapter 1 Purpose and Scope
8§3-146-101 Purpose

8§3-146-102 Scope

Subchapter 2 Core Procedures

8§3-146-201 Adoption of HRS 103D rules for small
purchases

83-146-202 Definitions

8§3-146-203 Conditions for use

83-146-204 Services

83-146-205 Quotations received
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Subchapter 3 Content Requirements

883-146-301 to 3-146-400 (Reserved)

Subchapter 4  Allowable Communications

8§83-146-401 to 3-146-500 (Reserved)

Subchapter 5 Expediting Procedures

883-146-501 to 3-146-600 (Reserved)

Subchapter 6 Miscellaneous Procedures

83-146-601 Repealed
83-146-602 Small purchase of service record of
procurement actions

SUBCHAPTER 1

PURPOSE AND SCOPE

83-146-101 Purpose. The purpose of this chapter
is to implement section 103F-405, HRS, which
establishes the small purchase of service method of
procurement, by providing rules and procedures for the
use of this method of procurement. [EFff 6/19/99; comp
1/23/06; comp 1 (Auth: HRS 8103F-
106) (Imp: HRS 8103F-405)

83-146-102 Scope. The small purchase of service
method of procurement may be used to procure health
and human services when the proposed contract for
services is for consideration of less than $25,000.
[EfF 6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-405)
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SUBCHAPTER 2
CORE PROCEDURES

83-146-201 Adoption of HRS 103D rules for small
purchases. In accordance with section 103F-405, HRS,
the rules for small purchases under section 103D-305,
HRS, are hereby adopted as modified herein for the
procurement of health and human services. [Eff
6/19/99; comp 1/23/06; comp
(Auth: HRS 8103F-106) (Imp: HRS 8103F-405)

83-146-202 Definitions. As used in this
chapter, "adequate and reasonable competition”
considers the numbers of providers solicited based
upon the number of providers available and the value
or price of the service. Because of variations in
circumstances, it is not possible to define what is
adequate and reasonable competition for every small
procurement. However, in general, the more providers
there are that can meet the needs of the purchasing
agency, or the higher the price of the services, then
a greater number of providers should be solicited.
[EfFf 6/19/99; am and comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-405)

83-146-203 Conditions for use. (@) Expenditures
less than $25,000 for services shall be made in
accordance with this chapter. Small purchase of
service expenditures made pursuant to this chapter
does not require public notice.

(b) Parceling forbidden. Purchases shall not be
parceled by dividing the purchase of same, like, or
related items of services iInto several purchases of
smaller quantities, so as to evade the statutory
competitive purchase of service requirements. [Eff
6/19/99; am and comp 1/23/06; comp ]
(Auth: HRS 8103F-106) (Imp: HRS 8103F-405)
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83-146-204 Services. (a) Expenditure with an
estimated total cost that is at least $15,000 but less
than $25,000:

(1) Insofar as it is practicable and based on
the purchasing agency®"s specifications, no
less than three written quotations shall be
solicited; and

(2) Considering all factors, including but not
limited to quality and delivery, award shall
be made to the provider with the most
advantageous quotation.

(b) Expenditures of $5,000 to $15,000.
Expenditures with an estimated total cost that is at
least $5,000 but less than $15,000:

(1) Insofar as it is practicable and based on
the purchasing agency®s specifications, no
less than three quotations shall be
solicited; and

(2) Considering all factors, including but not
limited to quality and delivery, award shall
be made to the provider with the most
advantageous quotation.

(c) Expenditure under $5,000. Expenditure with
an estimated total cost that is less than $5,000 shall
be by procedures established by each chief procurement
officer. [Eff 6/19/99; comp 1/23/06; comp

] (Auth: HRS 8103F-106) (Imp:
8103F-405)

83-146-205 Quotations received. A record of all
quotations received shall be made part of the
procurement file, including written justification when
fewer than the required number of quotations are
obtained and when award is made to other than the
provider submitting the lowest quotation. [Eff and
comp ] (Auth: HRS 8103F-106) (Imp:
HRS 8103F-405)
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SUBCHAPTER 3

CONTENT REQUIREMENTS

8§83-146-301 to 3-146-400 (Reserved).

SUBCHAPTER 4

ALLOWABLE COMMUNICATIONS

883-146-401 to 3-146-500 (Reserved).

SUBCHAPTER 5

EXPEDITING PROCEDURES

883-146-501 to 3-146-600 (Reserved).

SUBCHAPTER 6

MISCELLANEOUS PROCEDURES

[53-146-601—ProcurementFile-—AH—guetations
received shall be recorded and placed In a procurement
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83-146-602 Small purchase of service record of
procurement actions. (&) The heads of purchasing
agencies or procurement officers shall maintain
records by fiscal year of all small purchase of
service procurements made by theilr respective agencies
for a minimum of the past five fiscal years. Such
records shall be kept available for public inspection.

(b) Reports of small purchase procurements. As
prescribed by the administrator, the heads of
purchasing agencies or procurement officers shall make
reports to the administrator of all small purchase of
service procurements made by their respective
agencies.

(c) Annual consolidated report. The
administrator shall make a consolidated report of all
small purchase of service procurements made during the
immediately preceding fiscal year. A copy of this
report shall also be sent to the procurement policy
board.” [Eff 6/19/99; am and comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 88103F-301, 103F-405)

(2) Material, except source notes, to be
repealed is bracketed. New material 1Is underscored.

(3) Additions to update source notes to reflect
these amendments and compilation are not underscored.

(4) These amendments to and compilation of
chapter 3-146, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
rules, drafted In the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawaiil Revised
Statutes, which are adopted on
and filed with the Office of the Lieutenant Governor.
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Chairperson
Procurement Policy Board

State Comptroller

APPROVED AS TO FORM

Deputy Attorney General
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-148
Hawaii Administrative Rules

2013
1. Chapter 3-148, Hawaii Administrative Rules,
entitled “Protest and Request for Reconsideration” is
amended and compilled to read as follows:
“HAWAI1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 148

PROTEST AND REQUEST FOR RECONSIDERATION

Subchapter 1 Purpose and Scope

§3-148-101 Scope
83-148-102 Purpose
§3-148-103 Allowable protests

Subchapter 2 Informal Resolution of Protests
8§3-148-201 Informal request for explanation
8§3-148-202 Informal resolution of protest by

mutual agreement

Subchapter 3 Procedure for Protests
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§3-148-301
8§3-148-302

§3-148-303
§3-148-304
8§3-148-305
83-148-306

Subchapter 4

§3-148-401
§3-148-402

Subchapter 5

§3-148-501
§3-148-502
8§3-148-503

§3-148-504

Notice of protest

Protest settlement conference and

schedule

Formal protest

Response to formal protest

Reply by protestor

Decision by the head of the purchasing
agency

Procedure for Requests for
Reconsideration

Request for reconsideration
Decision by the chief procurement
officer

Miscellaneous Procedures

Suspension of award

Requests for clarification

Form of evidence submitted during a
protest or reconsideration

Conduct of the head of purchasing
agency during protests

SUBCHAPTER 1

PURPOSE & SCOPE

83-148-101 Scope. The provisions of this
chapter shall apply to all protests and grievances
arising In connection with the award of a contract
issued through competitive or restrictive purchases of
services under chapter 103F, HRS and these rules.

[Eff: 6/19/99; comp

1 (Auth: HRS

§103F-106) (Imp: HRS §§103F-501 - 103F-504)
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83-148-102 Purpose. The purpose of this chapter
is to implement sections 103F-501 - 103F-504, HRS, by
establishing a fair and efficient procedure for
resolving protests that simultaneously allows and
encourages the settlement of protests by mutual
agreement. [Eff: 6/19/99; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-501 - 103F-
504)

8§3-148-103 Allowable protests. (a) Only awards
of contracts made under the competitive or restrictive
purchase of service methods of procurement may be
protested. In connection with such awards, only the
following matters may be protested:

(1) A purchasing agency"s failure to follow
procedures established by chapter 103F, HRS;

(2) A purchasing agency®"s failure to follow
these rules; and

(3) In the case of a competitive purchase of
service, a purchasing agency"s failure to
follow any procedure, requirement, or
evaluation criterion In a request for
proposals issued by the purchasing agency.

(b) All other awards and determinations final.

Except as provided in subsection (a) above, all other
awards and determinations made under chapter 103F,
HRS, shall be final and conclusive when made,
including, but not limited to:

(1) Awards of contracts under the treatment
purchase of service method of procurement,
and related matters;

(2) Awards of contracts under the small purchase
of service method of procurement, and
related matters;

(3) Awards of contracts under the crisis
purchase of service method of procurement,
and related matters;

(4) Amounts payable under a contract awarded
under either the competitive or restrictive
purchase of service method of procurement;
or
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(5) Any other award or matter not specifically
and expressly enumerated in subsection (a)
above.

(c) Procedures mandatory. All allowable
protests shall be made in compliance with the
procedures established under this chapter.

[Eff: 6/19/99; comp 1 (Auth: HRS
88103F-106, 103F-501) (Imp: HRS 8§8103F-501, 103F-
504)

SUBCHAPTER 2

INFORMAL RESOLUTION OF PROTESTS

8§3-148-201 Informal request for explanation.

(a) In order to promote more efficient dispute
resolution, any applicant may informally request an
explanation or justification for a purchasing agency"s
award of a contract or apparent failure to follow the
procedures established for the award of a contract.

(b) Response by purchasing agencies. Purchasing
agencies may respond as practicable to informal
requests for explanations. The failure of a
purchasing agency to respond to an informal request
shall not be grounds for a formal protest or
objection.

(c) No extension of protest period. An informal
request made under this section shall not extend the
running of the protest period established by section
103F-501, HRS, and sections 3-148-301 and 3-148-401.

(d) No expansion of rights and remedies. The
sole purpose of this section is to provide a mechanism
for informal explanations to be requested by
applicants and given by purchasing agencies. This
section shall not be construed to expand the scope of
the protest rights and remedies established by chapter
103F, HRS. [EFff: 6/19/99; comp ]
(Auth: HRS 8103F-106) (Imp: HRS 88103F-501 - 103F-
504)
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83-148-202 Resolution of protest by mutual
agreement. (a) A protest may, at any time, be
resolved by mutual agreement between the protestor and
the purchasing agency. A protest resolved by mutual
agreement shall be noted in the procurement file.

[(b}——Fe#m—ef—ma?aal—agfeementT——Any—FeselHtien
of a protest under this section shall be reduced to
wirttten Torm, and-sighned-by both parties.|

€c) (b) Remedies available. [thr—-erder—to] To
resolve a protest by mutual agreement, only the
following remedies, singularly or in any combination
may be used:

(1) Amending or canceling a request for

proposals;

(2) Terminating the contract which was awarded;

(3) Initiating a new process to award a contract

by either re-opening the evaluation process
or commencing a new procurement process;

(4) Declaring the contract null and void from

the time of i1ts award;

(5) Affirming the purchasing agency®s contract

award decision; and

(6) Dismissing the protestor®s protest.

[Eff: 6/19/99; am and comp 1
(Auth: HRS 8103F-106) (Imp: HRS 88103F-501 - 103F-
504)

SUBCHAPTER 3

PROCEDURE FOR PROTESTS

8§3-148-301 Notice of protest. (@) Protestors
shall commence the protest procedure by submitting a
notice of protest to the head of the purchasing agency
[ that conducted the protested procurement,] and to the
procurement officer [whe-handled] of the protested
procurement.

(b) Form of notice of protest. A notice of
protest may be made by using a form provided by the
administrator, or by any other document that conforms
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with the requirements of this subsection. A notice of
protest shall include, at a minimum, the following
information:

(1) The name and address of the protestor;

(2) The name of the procurement officer or other
personnel who oversaw the protested
procurement;

(3) The reference number of the protested
procurement; and

(4) A brief statement of the grounds for the
protest.

(c) Protest period for competitive purchase of
service awards. Protests regarding awards of
contracts and related matters that arise In connection
with a procurement made under a competitive purchase
of service shall be submitted within five working days
of the postmark of the notice of findings and
decision, or notice of rejection sent to the
protestor.

(d) Protest period for restrictive purchase of
service awards. Protests regarding awards of
contracts and related matters that arise iIn connection
with a procurement made under a restrictive purchase
of services shall be submitted by the deadline given
in the notice of the restrictive purchase of service.

(e) Late notice of protests. Any notice of
protest that is not submitted within the protest
periods established 1n this section is late and shall
be dismissed.

(f) Submission of notice of protest. [Notiees

e R e EC T

recetved-] Notice of protests shall be considered
submitted when 1t i1s actually received by the
purchasing agency. Notice of protests may be
submitted by various means, i.e., electronically, hand
delivered, United States mail, courier service. It
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shall be the protestor’s responsibility to ensure that
the purchasing agency receives the notice of protest
by the submittal deadline. [Eff 6/19/99; am and comp

1 (Auth: HRS 88 103F-106, 103F-501) (Imp: HRS 8
103F-501)

8§3-148-302 [Settlement—and-scheduling
conference-] Protest settlement conference and

schedule. (a) Within three working days of receiving
a notice of protest, the [head-of the purchasing
ageney] procurement officer or designee shall organize
and conduct a protest settlement [and-schedulhing]
conference with the protestor [and-—the procurement

- " I - I : L
sobedh pe e T coenprbne e b L e s o |

(b) Procedure [for settlement and scheduling
conference]. The protest settlement [and-scheduling]

conference may be conducted face to face, by telephone
[conference], or other electronic communications
medium. [At-a minisun, the conference will-address

oo monel Lo el pocppee fe ]

(1) At a minimum, the settlement conference
shall address:

(A) The protestor’s grounds for protest;
and

(B) Whether the protest can be informally
resolved by mutual agreement.

(2) If the protest cannot be resolved informally
by mutual agreement, a protest schedule
shall be established by the purchasing
agency in accordance with (c) and (d) and
provided to the protestor within two days of
the settlement conference.
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©)
schedule.
shall set

€y

()
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(@

Contents of |[schedulingorder-] protest
The [seheduling—order] protest schedule

the deadlines for the following:

Requests for clarification and responses if
any;

Submission of formal protest;

Submission of the purchasing agency"s
response to the protest;

Submission of the protestor™s reply to the
purchasing agency"s response; and

Issuance of a written decision by the head
of the purchasing agency.

Standard times allowed. Every protest shall

be resolved as speedily as possible.

€y

)

3

83-14
protestor
accordance
protest sc

[ Fe— P o pimae ol e e oy o0 oy

of protests, responses, requests for
clarifications,—and-—rephies]litems (c)(1) to
(c)(3)shall be completed within ten working
days.
[ Feo— P oppmne enb e e Lo
decistons] The written decision by the head
of the purchasing agency shall be issued
within five working days[-]from receipt of
the protestor”s reply to the purchasing
agency"s response, item (c)(4).
More or less time may be provided in the
[ seheduling—order] protest schedule at the
discretion of the head of the purchasing
agency. [EFf 6/19/99; am and comp

] (Auth: HRS § 103F-
106) (Imp: HRS § 103F-501)

8-303 [Written] Formal protest. (a) A
shall file a [written] Tormal protest in
with this section[-]and the established
hedule.

(b)

Form and contents of protests. [Protests]

Formal pro

tests shall be made in writing and shall

[contain]

include, at a minimum, the following

[#nrformation—andmaterials]:
(1) The name and address of the protestor;
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(2) Appropriate identification of the
procurement;

(3) A statement of reasons for the protest;

(4) Supporting exhibits, evidence, or documents
to substantiate the protest;

(5) Any additional relevant information that
would help the purchasing agency reach a
decision; and

(6) A declaration by the protestor that all
[facts—alleged] the information provided in
the protest are true and correct to the best
of the protestor”s knowledge.

(c) Submission of [written] formal protest. A
[wratten] formal protest shall be submitted to the
head of the purchasing agency, and the procurement
officer iIn charge of the contested procurement.

(Bop e e oo el Lo Dol e s pe Lo
- I 5 Li bmi | b | I

the-date—they—are—actually—recetved-] Formal protests

shall be considered submitted when it is actually
received by the purchasing agency. Formal protests
may be submitted by various means, i1.e.,
electronically, hand delivered, United States mail,
courier service. It shall be the protestor’s
responsibility to ensure that the formal protest is
received by the submittal deadline. [EFff 6/19/99, am
and comp 1 (Auth: HRS 88 103F-106,
103F-501) (Imp: HRS 8103F-501)

83-148-304 Response to formal protest. (a) A
purchasing agency shall respond in writing to the
formal protest in accordance with this section.

(b) Form and contents of response. Every
response to a protest shall be made in writing and
shall contain at a minimum the following [#nformation
e e e

(1) The name and address of the procurement
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officer iIn charge of the protested award;

(2) The purchasing agency®"s position with
respect to the protest, and the reasons for
the purchasing agency®"s position;

(3) Supporting exhibits, evidence, or documents
to substantiate the purchasing agency”s
position; and

(4) Any additional relevant information [that
e e e
reach a decision].

(c) [Submission] Transmittal of response. The

response from the purchasing agency shall be submitted

to the protestor[——the—head—ef—the—purehas+ng—ageﬂey—

than—thedate—theyare—actualHlyFrecetved-] within the
time frame established by the protest schedule and
may be submitted by various means, i1.e.,
electronically, hand delivered, United States mail,
courier service. [Eff 6/19/99, am and comp

1 (Auth: HRS § 103F-106) (Imp: HRS 8§ 103F-501)

8§3-148-305 Reply by [provider-]|protestor. (@)
[A—provider] The protestor may make a reply to a
purchasing agency"s response under section 3-148-304

in accordance with this section.
(b) Form and contents of reply. A reply may
contain the following [#nfermation—and-materials]:
(1) Additional reasons or arguments supporting
the position of the [appliecant:] protestor;
(2) Additional evidence or materials supporting
the position of the [applicant] protestor;
or
(3) Any additional relevant information that
would help the head of the purchasing agency
reach a decision.
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(c) Submission of reply. [A] Protestor’s reply
shall be submitted to the head of the purchasing
agency|s] and the procurement officer [#n—charge] of

the [eeﬂtested—preearement—] solicitation. [Repl+es

are—actuallyrecerved-] Protestor’s reply shall be

considered submitted when 1t 1s actually received by
the purchasing agency. Protestor’s reply may be
submitted by various means, i.e., electronically, hand
delivered, United States mail, courier service.

[EfFf 6/19/99, am and comp 1 (Auth:
HRS § 103F-106) (Imp: HRS § 103F-501)

83-148-306 Decision by the head of the
purchasing agency. (a) When a protest cannot be
resolved by mutual agreement, the head of the
purchasing agency shall resolve the protest by a
written decision issued in accordance with this
section.

(b) Time for issuance of decision. The written
decision shall be issued within the time frame
established by the [scheduling—order;] protest
schedulle unless the head of the purchasing agency
determines that an extension [te—a—ecertaln—date] iIs
necessary, and gives written notice of the extended
deadline to the parties.

(c) Form and contents of decision. Every
decision issued in resolution of a protest shall
[eontain] include the following:

(1) [A-—statement—of—the] The action to be taken

or resolution to the protest;

(2) [Adetatledstatementofthe] The reason for

the resolution, including factual findings;

(3) A statement of the protestor®s right to

reconsideration; and

(4) A statement that the decision is final and
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conclusive, unless a timely request for
reconsideration is made.

(d) Allowed [methods—ForFresolving protests-|
protest resolutions. The head of the purchasing
agency may use only the following methods, singularly
or in any combination, to settle and resolve a
protest:

(1) [Amendingor—canceling—a] Amend or cancel

the request for proposals;
(2) [Ferminating] Terminate the awarded contract
[ that—was—awarded |

(3) [Initiating] Initiate a new process to award
a contract by either re-opening the
evaluation process or commencing a new
procurement process;

(4) |Peclaring] Declare the contract null and

void from the time of i1ts award;

(5) [AfFrrming] Affirm the purchasing agency”"s

contract award decision; and

(6) [DBismissing] Dismiss the protestor”s

protest.

(e) [Submission] Transmittal of decision.
[Soptes—oFthe] The head of the purchasing agency’s
decision shall be [submitted] sent to the protestor|[s]
and the procurement officer [#n—chargeofFthe
B = e B

within the time frame established by the protest
schedule. If the head of the purchasing agency
requires additional time to issue the decision, the
protestor shall be notified In writing of the
extension. The decision may be transmitted by various
means, i1.e., electronically, hand delivered, United
States mail, courier service.

[EFFf 6/19/99, am and comp 1 (Auth:
HRS § 103F-106) (Imp: HRS § 103F-501)

SUBCHAPTER 4
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PROCEDURE FOR REQUESTS FOR RECONSIDERATION

83-148-401 Request for reconsideration. (@) A
request to the chief procurement officer for the
reconsideration of a decision of the head of a
purchasing agency may be made in accordance with this
section.

(b) Time for request. A request for
reconsideration shall be made within five working days
after the receipt of the decision of the head of the
purchasing agency.

(c) Form and contents of request. A request for
reconsideration shall[s—contain] include the following
[materials and information]:

(1) A detailed statement of the factual and
legal grounds for reconsideration based on
the materials presented to the head of the
purchasing agency during the initial protest
procedure.

(2) Copies of the [schedulingerder;] protest
schedule, formal protest, [answer, |
purchasing agency’s response, protestor’s
reply, head of the purchasing agency’s
decision and supporting materials submitted
during the initial protest procedure.

(d) Submission of request. The request for
reconsideration shall be submitted to the chief
procurement officer and the [eppesingparty—byhand-
e T e e e

been-submitted on the date they are post-rarked,

B e e R = SR EE S
purchasing agency’s procurement officer. Protestor’s
request for reconsideration shall be considered
submitted when i1t 1s actually received by the chief
procurement officer. Protestor’s request may be
submitted by various means, i.e., electronically, hand
delivered, United States mail, courier service.
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(e) [Reply-] Purchasing agency’s response to
request. Within five working days after the submittal

of the request for reconsideration, the [eppesing

party] purchasing agency may submit a [reply] response
to the chief procurement officer [to—therequest]

based on the request and the materials submitted to
the head of the purchasing agency during the initial
protest procedure. The [¥reply] response shall be
submitted in the same manner as the request for
reconsideration. [Eff 6/19/99, am and comp

1 (Auth: HRS § 103F-106) (Imp: HRS 8§ 103F-502)

83-148-402 Decision by the chief procurement
officer. (@) After a request for reconsideration and
any [rephly] purchasing agency response thereto have
been received, the chief procurement officer shall
Issue a written decision in accordance with this
section.

(b) Time for issuance of decision. The written
decision shall be issued within fifteen calendar days
of the receipt of the request for reconsideration,
unless the chief procurement officer determines that
an extension to a certain date Is necessary, and gives
written notice of the extended deadline to the

[parties-] protestor.
(c) Form and contents of decision. Every

[dectston—dssued—n—resolutionofaprotest] protest
resolution decision shall be in writing, and [shall;]
at a minimum, [eentain] include the following:

(1) The chief procurement officer’s decision [of
the—ehtef procurementoffFicer] to uphold the
decision of the head of the purchasing
agency, or to re-open the protest and award
an appropriate remedy; and

(2) [Adetatledstatementof-the reason] Details
for the decision, including factual
findings.

(d) Allowed remedies upon re-opening a protest.

Upon re-opening a protest, the chief procurement
officer may use only the following [metheods; |
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remedies, singularly or in any combination, to settle
and resolve a protest:
(1) [Amendingor—canceling] Amend or cancel a
request for proposals;
(2) [Ferminating] Terminate the awarded contract
[ which—was—awarded] ;
(3) [Initiating] Initiate a new process to award
a contract by either re-opening the
evaluation process or commencing a new
procurement process; and
(4) |Pechlaring] Declare the contract null and
void from the time of its award|[;].

[(5)Aff+rm+ng—the—parehas+ng—ageney—s—eentraet

{6}——Dismissing—the—pretesterls—pretestT]

(e) [Submission] Transmittal of decision.
[Soptes—oFthe] The chief procurement officer’s
decision shall be [submitted] sent to the protestor,
the procurement officer iIn charge of the protested
procurement, and the head of the purchasing agency [by

(1) Hand delivery; or
practicables—by telefacstmile—transmission]. The
written decision may be transmitted by various means,
i.e., electronically, hand delivered, United States
mail, courier service. [EfF 6/19/99, am and comp

] (Auth: HRS 8 103F-106) (Imp:

HRS 8§ 103F-502)

SUBCHAPTER 5

MISCELLANEOUS PROCEDURES

83-148-501 Suspension of Award. (a) When a
notice of protest has been submitted within the
applicable protest period established in section
3-148-301, the award shall be suspended, and no
further award action [to—make—the protested-award]
shall be taken until the protest is resolved,
including but not limited to:
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1
)

3
(b)

Execution of a contract;

The delivery of services in anticipation of
the award; or

Negotiations or discussions with a provider
regarding an intended award or contract.
Waiver of suspension. The chief procurement

officer may waive the suspension of an award under

this secti

on upon making a written determination that

includes the following:

€y

)

3

€Y

)

A determination that the award of the
contract without delay Is necessary to
protect the health, safety, or welfare of a
person from an imminent and serious threat;
A brief factual description of the current
situation, and how a delay would create an
imminent and serious threat;
A determination that the purchasing agency®s
lack of planning [has—not-caused-the
necessity—of] i1s not the cause for the award
delay;
A determination that the waiver [ef—the

i i ] is
not being granted to frustrate the fair and
speedy resolution of the protest; and
A certification[5] that all the information
and determinations iIn the written waiver are
true and correct to the best of the chief
procurement officer®s knowledge. [Eff
6/19/99, am and comp 1
(Auth: HRS 8 103F-106) (Imp: HRS § 103F-
106)

83-148-502 Requests for clarification. (a)
During a protest, the protestor and the purchasing
agency may request relevant information from each
other iIn accordance with this section.

(b)
protestor
purchasing

Purchasing agency procurement records. The
may make a written request for access to the
agency"s relevant procurement records, and

the purchasing agency shall provide such access except
to the extent that information is required or
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permitted to be withheld by law.

(c) Additional information. Both parties may
make written requests for additional relevant
information to each other. Parties from whom
additional information is requested shall respond by
producing such additional information except to the
extent that such information is required or permitted
to be withheld by law.

(d) Time for requests and responses. The
deadlines for requests and responses under this
section shall be as provided by the [schedulingorder
#ssued] protest schedule established in accordance
with section 3-148-302.

(e) Disputes. The parties shall make all
requests and responses in good faith, and shall make
good faith efforts to resolve any disputes as to
requests and responses that arise. In the event that
a dispute arises that the parties cannot resolve, then
the head of the purchasing agency may resolve such
dispute as fairly as possible in the light of all the
circumstances. [Eff 6/19/99, am and comp 1
(Auth: HRS 8§ 103F-106) (Imp: HRS 8 103F-501)

83-148-503 Form of evidence submitted during a
protest or reconsideration. (a) During a protest or
reconsideration, all evidence shall be submitted iIn
the form provided by this section.

(b) Documentary evidence. [Elther—originals—er
photocoptes]|] Photocopies of documentary evidence may
be submitted, [but—everyphotocopy—shall-be

accompanied] with an [eriginal] signed declaration
that the [photecopy—is] each document is a true and

correct copy of the original.

(c) Witness testimony. Testimony from a witness
or other person with knowledge may be submitted in the
form of an original, signed declaration made under
penalty of perjury.

(d) Other forms of evidence. Other forms of
evidence such as photographs, or video or audio tapes
may be submitted, provided that they are accompanied
by an original, signed declaration. [Eff 6/19/99, am
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and comp 1 (Auth: HRS § 103F-106)
(Imp: HRS § 103F-501)

83-148-504 Conduct of the head of purchasing
agency during protests. [{&)] During the resolution
of a protest proceeding under this chapter, the head
of a purchasing agency shall conduct him or herself as
a neutral and impartial party. |If the head of a
purchasing agency cannot meet this standard of conduct
because of a conflict of iInterest arising from the
head®s iInvolvement in the protested procurement, or
other good cause, the head shall designate another
state employee to act in his or her place.

other-” [EFff 6/19/99, am and comp
1 (Auth: HRS § 103F-106) (Imp: HRS 8§ 103F-501)

2. Material, except source notes, to be repealed
iIs bracketed. New material is underscored.

3. Additions to update source notes to reflect
these amendments and compilation are not underscored.

4. These amendments to and compilation of chapter
3-148, Hawaii Administrative Rules, shall take effect
ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the

rules, drafted In the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawail Revised
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Statutes, which are adopted on
and Filed with the Office of the Lieutenant Governor.

Chairperson
Procurement Policy Board

State Comptroller

APPROVED AS TO FORM

Deputy Attorney General
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-149
Hawaii Administrative Rules

2013
1. Chapter 3-149, Hawaii Administrative Rules,
entitled “Contracting” is amended and compiled to read
as follows:
“HAWAIL1 ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 149

CONTRACTING

Subchapter 1 Purpose and Scope

8§3-149-101 Scope
§3-149-102 Purpose

Subchapter 2 Contract Forms and Conditions

8§3-149-201 Contracts subject to appropriation of
state funds

8§3-149-202 Contracts subject to the availability
of federal funds

8§3-149-203 Contract requirement

8§3-149-204 Termination of contracts

83-149-205 Selection of substitute provider after

early termination of contract
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Subchapter 3 Miscellaneous Contracting

Procedures
8§3-149-301 Extension of existing contract during
procurement process
8§3-149-302 Multi-term contract use, requirements
and procedures
8§3-149-303 Amendment of contracts
8§3-149-304 Parceling forbidden

Subchapter 4 Monitoring of Contracts

§3-149-401 Contract monitoring

Subchapter 5 Evaluation of Contracts

8§3-149-501 Contract evaluation

SUBCHAPTER 1

PURPOSE AND SCOPE

83-149-101 Scope. The provisions of this
chapter shall apply to all contracts awarded under
chapter 103F, HRS, and these rules. [Eff 6/19/99;
comp 1/23/06; comp 1 (Auth: HRS
8103F-106) (Imp: HRS 88103F-408 to 103F-414)

83-149-102 Purpose. The purpose of this chapter
is to provide for uniform practices and procedures for
drafting, monitoring, and evaluating contracts awarded
under chapter 103F, HRS. [Eff 6/19/99; comp 1/23/06;
comp 1 (Auth: HRS 8103F-106)
(Imp: HRS §8103F-408 to 103F-414)
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SUBCHAPTER 2
CONTRACT FORMS AND CONDITIONS

83-149-201 Contracts subject to appropriation of
state funds. (@) Every contract awarded pursuant to
chapter 103F, HRS, shall, at all times, be subject to
the appropriation of state funds, and may be
terminated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or available.

(b) Clarification for multi-term contracts. A
multi-term contract shall be subject to the
availability and appropriation of funds for each and
every fTiscal year that it is in effect, and may be
terminated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or available for any fiscal year. [EffT
6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-414)

83-149-202 Contracts subject to the availability
of federal funds. (a) Every contract awarded
pursuant to Chapter 103F, HRS, that is partially or
wholly funded from federal funds shall be subject to
the availability of federal funds as provided herein.

(b) Federally funded portion of contract
severable. The portion of any contract awarded
pursuant to chapter 103F, HRS, that is funded
federally shall be severable from the contract as a
whole, and such portion may be severed and terminated
without liability to either the purchasing agency or
the provider, in the event of the unavailability of
federal funds.

(c) No obligation to expend state funds. No
contract awarded pursuant to chapter 103F, HRS, that
is partially or wholly funded from federal funds shall
be construed to obligate a purchasing agency to expend
state funds to cover any shortfall created by the
unavailability of the anticipated federal funds.
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(d) Clarification for contracts wholly funded
from federal funds. Any contract awarded pursuant to
chapter 103F, HRS, that is wholly funded from federal
funds shall, at all times, be subject to the
availability of the federal funds, and may be
terminated without liability to either the purchasing
agency or the provider in the event that the federal
funds do not become available. Such a contract shall
not be construed as an obligation to expend state
funds to replace unavailable federal funds.

(e) Construction of section. This section shall
be liberally construed so as not to hinder or impede
the state iIn contracting for any service involving
financial aid from the federal government, nor shall
it be construed in a way that hinders or impedes a
purchasing agency"s application for or receipt of
federal funds. [Eff 6/19/99; comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS 88103F-105, 103F-414)

8§3-149-203 Contract requirement. (@) Every
contract awarded under chapter 103F, HRS, shall be
made In writing as provided herein before any funds
are disbursed by a purchasing agency, or any services
are provided by a provider.

(b) Selection of contract form. A purchasing
agency may use any of the following methods for
preparing a written contract as required in subsection
(a):

(1) Standard forms. A purchasing agency may
always use the standard form contracts
prepared by the attorney general pursuant to
subsection (c).

(2) Purchase order. A purchasing agency may use
a purchase order for procurements less than
$25,000 made under the treatment and small
purchase of service methods if the
purchasing agency determines, in its
discretion, that the state"s legal iInterests
are adequately protected without the use of
a formal written contract.
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(3) Form generated by the purchasing agency. A
purchasing agency may generate its own forms
of contract by following the procedures in
subsection (e).

(c) Standard contract forms from attorney
general. The attorney general shall provide standard
forms of contract for each purchase of service method
established under chapter 103F, HRS. Purchasing
agencies may use the standard forms without seeking
approval as to form from the attorney general, except
where there has been a substantial change to the
forms.

(d) Additional contractual conditions. In
addition to the contractual conditions iIn the standard
form contracts provided by the attorney general, the
head of a purchasing agency may impose other such
requirements on a provider as may be necessary to
ensure compliance with statutes, these rules, and
other such requirements for the receipt of state or
federal funds.

(e) Procedure for submission of contract form to
attorney general. Every form of contract generated by
a purchasing agency other than provided for in
subsections (b)(1) and (b)(2), shall be submitted to
the attorney general along with a memorandum that
explains how the purchasing agency®s proposed form of
contract addresses the following issues:

(1) The uncertainties which may be i1nvolved in
contract performance and how the purchasing
agency"s form of contract addresses these
uncertainties;

(2) The factors which made the standard forms
provided by the attorney general
inappropriate;

(3) A summary of how the proposed form of
contract addresses the following issues:
(A) Subcontracting;

(B) Termination;

(C) Defaults;

(D) Compliance with laws governing anti-
discrimination, access and
accommodations for persons with
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disabilities, and other highly-
regulated areas;
(E) Indemnification; and
(F) Liability insurance; and
(4) The urgency of the requirement. [Eff
6/19/99; am and comp 1/23/06; comp
] (Auth: HRS 8103F-
106) (Imp: HRS 8103F-409)

83-149-204 Termination of contracts. (a) Every
contract awarded under chapter 103F, HRS, and these
rules shall contain a clause providing for termination
of the contract, either in whole or in part, for non-
performance, reduction in funds available to pay the
provider, or a change iIn the conditions upon which the
need for the service was based. Such clause shall
also require that the purchasing agency give advanced
notice of ten working days to the provider, that
includes a brief statement of the reason for the
termination.

(b) Additional termination clauses authorized.
In addition to the termination clause required under
subsection (a), a contract awarded under chapter 103F,
HRS, may include any additional termination clauses
deemed necessary or advisable In order to protect the
interests of the state.

(c) Election of termination clause. When a
contact awarded under chapter 103F, HRS, contains more
than one termination clause, a purchasing agency may,
in its sole discretion, elect which termination clause
to Invoke In order to terminate the contract. [Eff
6/19/99; am and comp 1/23/06; comp 1
(Auth: §88103F-106, 103F-408) (Imp: HRS 8103F-408)

83-149-205 Selection of substitute provider
after early termination of contract. (a) In the
event that a contract for health and human services
awarded under this chapter is terminated before the
contract expiration date, the purchasing agency shall
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follow the procedures in this section to select a
substitute provider.

(b) Initiation of new competitive purchase of
service. To select a substitute provider, a
purchasing agency may initiate a new competitive
purchase of service procurement by Issuing a new
request for proposals.

(c) Expedited procedure for selection of
substitute provider. |If the selection of a substitute
provider through the initiation of a new competitive
purchase of service procurement iIs not practicable,
then the purchasing agency may, 1f applicable,
negotiate a contract with the next highest evaluated
ranked applicant. If the purchasing agency and
applicant are unable to negotiate a contract, the
purchasing agency may negotiate with the next highest
ranking applicant, and so on. In the event that there
are no other proposals, or none of the proposals and
applicants are sufficiently advantageous, the
purchasing agency may select any provider that will be
an advantageous substitute. Any contract awarded to a
substitute provider selected under this subsection
shall terminate either at the same time that the
original contract would have, or at the close of the
following fiscal year, whichever occurs sooner. [Eff

] (Auth: HRS 8103F-106) (Imp:

HRS 8103F-402)

Historical note: 83-149-205 is based substantially
upon 83-143-505. [Eff 6/19/99; am and comp 1/23/06;

R 1

SUBCHAPTER 3
MISCELLANEOUS CONTRACTING PROCEDURES

83-149-301 Extension of existing contract during
procurement process. (a) In order to provide
continuity of services during the procurement process,
the term of a contract may be extended in accordance
with this section until a new contract has been
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awarded and executed under the procurement procedures
established by chapter 103F, HRS, and these rules.

(b) Conditions for extension. A contract may be
extended if all of the following conditions are met:

(1) The extension will be made for the purpose
of providing continuity of services during
the period between:

(A) The termination of the contract to be
extended; and

(B) The effective date of a contract to be
awarded and executed through a pending
procurement procedure;

(2) The period of the extension will be for six
months or less;

(3) Funds to pay for the services during the
extended term of the contract have been
appropriated and are available; and

(4) The terms and conditions of the contract to
be extended:

(A) Will remain substantially the same as
the original contract, or the original
contract as amended; or

(B) Will be fair and reasonable.

(c) Form and content of extension. Any
extension made under this section shall be in writing,
and by a supplemental agreement that:

(1) States that an extension is being allowed

pursuant to this section;

(2) States that the extension will terminate in
[ enehundred—and-etghty days] six months, or
when a replacement contract has been
executed, whichever occurs first;

(3) States that the terms and conditions for the
extension will be the same as for the
contract before the extension; and

(4) 1Is signed by the provider and the purchasing
agency.

(d) Extension of contract available i1f not
expired. An extension is available under this section
provided the contract to be extended has not expired.
[EfFf 6/19/99; am and comp 1/23/06; am and comp

1 (Auth: HRS 8103F-106) (Imp:
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HRS 8§103F-413)

8§3-149-302 Multi-term contract use, requirements
and procedures. (a) Multi-term contracts may be
awarded iIn accordance with the terms of this section
in order to advance the interests of the state through
greater economy or efficiency In the provision of
health and human services.

(b) Multi-term contract defined. A multi-term
contract is any contract that covers a term of more
than two years, or that provides for extension beyond
a two-year term.

(c) Required determination for the use of multi-
term contracts. In order to use a multi-term
contract, a purchasing agency must make a
determination that funds are available for the first
fiscal period of the contract, and that a multi-term
contract is iIn the best interest of the purchasing
agency such as the following:

(1) Provision of the required services involves
high start-up costs that only have to be
paid once over the life of the contract;

(2) Where a changeover of providers would
involve both high phase-in and high phase-
out costs during the transition period;

(3) When stabilization of the provider-"s
workforce over a longer period of time would
promote economy and consistent quality;

(4) Where there i1s a compelling clinical reason
for continuity In services from a provider,
as applicable; or

(5) Where the benefit to be gained from normal
competitive practices is substantially
outweighed by the costs associated with
repeated competitive purchases of services.

(d) Additional contract content requirements.
Every multi-term contract awarded under chapter 103F,
HRS, shall contain an express provision that the
multi-term contract is subject to the appropriation
and availability of funds for each and every fiscal
year, and may be terminated without liability to
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either the purchasing agency or the provider in the
event that funds are not appropriated or available, as
provided in sections 3-149-201 and 3-149-202.

(e) Construction of section. Nothing In this
section shall be construed to limit the rights of the
state or the provider under any termination clause of
any contract awarded under chapter 103F, HRS.

(f) A multi-term contract may [extend] be
extended for [any] the period of time [to—which—the
provider and purchasing agency agree] specified 1n the
contract, provided that for any proposed period of
more than six years, the head of the purchasing agency
[submits] shall submit a written request to and
[recerves] receive approval from the chief procurement
officer. The written request shall include the
following:

(1) A determination that a period of more than

SiX years IS necessary in order to secure a
substantial economic benefit for the state,
or a substantial clinical benefit to a
service recipient;

(2) A brief factual description of the
circumstances that justify a period of more
than six years, including reference to
economic or clinical studies that support
the determination in paragraph (1);

(3) A determination that there is no motive of
frustrating the purposes of chapter 103F,
HRS, underlying the proposed award of a
contract for a period of more than six
years; and

(4) A statement that all the information and
determinations in the request are true and
correct to the best of the requestor®s
knowledge. [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth:
HRS 8103F-106) (Imp: HRS 8103F-410)

83-149-303 Amendment of contracts. (a) Every
amendment to a contract awarded under chapter 103F,
HRS, shall be made in accordance with this section.
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(b) Form of amendment. Every amendment shall be
made in writing, and signed by both parties.

(c) Procedures for amendment. The head of a
purchasing agency may negotiate to amend an existing
contract at any time provided that the amendment does
not constitute a fundamental change.

(d) Fundamental change. A fundamental change to
a contract is one which Is so great that a reasonable
purchasing agency would in light of all the
circumstances, re-procure the required services
instead of amending an existing contract in order to
assure that the state is receiving the most
advantageous bargain. In the case of a contract
awarded under chapter 3-144, 3-145, 3-146 or 3-147, a
fundamental change is also any change that would
result in an amendment that would exceed the scope of
the chapter of these rules under which the contract
was originally awarded. [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth: HRS
88103F-106, 103F-408) (Imp: HRS 8103F-408)

83-149-304 Parceling forbidden. (@) The
practice of parceling a large single purchase of
health and human services into multiple smaller
purchases in order to avoid conducting a competitive
purchase of services, or to otherwise frustrate the
purposes of chapter 103F, HRS, and these rules is
forbidden.

(b) Suspension of power to procure. In the
event that it is determined that a purchasing agency
is guilty of parceling, the administrator may, in his
or her discretion, take any action permitted by law he
or she deems appropriate in order to address the
situation, including order that all or a part of the
purchasing agency"s procurement activities shall be
conducted under the direct supervision of its chief
procurement officer, or the administrator. [EffT
6/19/99; comp 1/23/06; comp 1
(Auth: HRS 8103F-106) (Imp: HRS 8103F-408)
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SUBCHAPTER 4
MONITORING OF CONTRACTS

83-149-401 Contract monitoring. (a) Each
purchasing agency shall formulate and implement a
monitoring plan consisting of the following
components:

(1) A manual or other set of guidelines that
includes the objectives, procedures, and
requirements of the monitoring process;

(2) Procedures for documentation of reporting
problems or recommendations between the
provider and the purchasing agency; and

(3) A clear procedure for follow-up on
recommendations, problems, and items
requiring corrective action including
deadlines for both reporting and responding
to such i1tems.

(b) Coordination among agencies. Purchasing
agencies shall coordinate monitoring activities to
eliminate duplication of monitoring of a provider who
has more than one contract with a purchasing agency.
The administrator may assist the purchasing agencies
in this coordination as practicable. Such activities
may include monitoring of administrative and fiscal
requirements. Each departmental coordinator shall
coordinate with other purchasing agencies in reducing
duplication of monitoring activities among purchasing
agencies, where feasible. [Eff 6/19/99; am and comp
1/23/06; comp 1 (Auth: 8103F-408)

SUBCHAPTER 5

EVALUATION OF CONTRACTS

83-149-501 Contract evaluation. (a) Each
purchasing agency shall establish contract evaluation
criteria and procedures. The administrator may
coordinate with purchasing agencies to develop uniform
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criteria and procedures.

(b) Minimum requirements for evaluation process.
Each contract awarded under the competitive or
restrictive purchase of service method shall be
evaluated. A final written evaluation shall be
completed within 120 days after the expiration or
termination of the contract and shall include an
analysis of the extent to which defined performance
outcomes were met. As applicable, a discussion of any
problems with or adjustments to, the performance
outcomes shall also be addressed.

(2) Provider response to report. The provider
shall be given an opportunity to respond in writing to
all evaluation reports. The evaluation report and
provider response shall be included in the contract
file.” [Eff 6/19/99; am and comp 1/23/06; comp

1 (Auth: HRS 8103F-106) (Imp:
HRS

(2) Material, except source notes, to be
repealed i1s bracketed. New material is underscored.

(3) Additions to update source notes to reflect
these amendments and compilation are not underscored.

(4) These amendments to and compilation of
chapter 3-149, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
rules, drafted iIn the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawail Revised
Statutes, which are adopted on
and filed with the Office of the Lieutenant Governor.
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HOUSE OF REPRESENTATIVES 114
TWENTY-SEVENTH LEGISLATURE, 2013 H . B . N O , HD.3
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO HIGHER EDUCATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
PART I

SECTION 1. The legislature f£inds that the prudent and
transparent management of publié funds appropriated by the
legislature and expended by the University of Hawaii is a matter
of statewide concern and therefore under the legislature's
purview pursuant to article X, section 6, of the Hawaii state
constitution.

The purpose of this Act, therefore, is to:

(1) Repeal the authority of the president of the
University of Hawaii to serve as the chief proéurement
officer for construction contracts and professional
services related to construction contracts and to
assign those responsibilities to the administrator of
the state‘prccurement office; and

(2) Establish an independent audit committee within the
board of regents of the University of Hawail to assist
the becard in discharging its constitutional powers and

duties with respect to the university.
HB114 CD1 HMS 2013-3425-3
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PART II

SECTION 2. Section 103D-203, Hawaii Revised Statutes, is

amended by amending subsection (a) to read as follows:

" (a)

The chief procurement officer for each of the

following state entities shall be:

(1)

(2)

(3)

(4)

(5}

The judiciary--the administrative director of the
courts;

The senate--the president of the senate;

The house of representatives--the speaker of the house
of representatives;

The cffice of Hawaiian affairs--the chairperson of the
board;

The University of Hawaii--the president of the

University of Hawaii; provided that, except as

specified in section 304A-2672(2), for contracts for

construction and professional services furnished by

licensees under chapter 464, the administrator of the

state procurement office of the department of

accounting and general services shall serve as the

chief procurement officer;

HB114 CD1l HMS 2013-3425-3
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(6) The department of edﬁcation,hexcluding the Hawaii
public libfary system--the superintendent of
education;

(7) The Hawaii health systems corporation--the chief
executive officer of the Hawaii health systems
corporation; and

(8) The remaining departments of the executive branch of
the State and all governmental bodies administratively
attached to them--the administrator of the state

| procurement office of the department of accounting and
general services."

SECTION 3. Section 304A-105, Hawaii Revised Statutes, is

amended by amending subsection (b) to read as follows:

"{b} The board of regents sghall develop internal policieé

and procedures for the procurement of goods, services, and

construction, consistent with the powers of the board set forth

in section 304A-2672, and the goals of public accountability and

public procurement practices, subject to chapter 103D."

SECTION 4. Section 304A-2672, Hawaii Revised Statutes, is
amended to read as follows:

"[£18304A-2672[}] Powers of the board. Notwithstanding

any law to the contrary, the board may:

HBl1ll4 CD1 HMS 2013-3425-3
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(2)

(3)
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H.B. NO.

Designate as a university project, any undertaking,
improvement, or facility on any one or more of the
areas in one or more of the educational institutions
under the jurisdiction of the board;

Construct and maintain university projects, including
a university project included or to be in a university

system; provided that all procurements for

profesgional services furnished by licensees under

chapter 464 for construction projects shall be

coordinated with the department of accounting and

general services on behalf of the board; provided

further that the department of accounting and general

services shall not be responsible for procurements

determined by both the University of Hawail and the

department of accounting and general services to be

professional services furnished by licensees under

chapter 464 for repair and maintenance;

Combine two or more university projects into a
university system on one or more of the areas on any
one or more of the educational institutions under the

jurisdiction of the board, and to maintain the system;

HBl1l4 CD1 HMS 2013-3425-3
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(4)

(3)

(6)

(7)

H.B. NO. o

S.D.2
C.D. 1

Combine two or more university projects, university
systems, or university projects and university systems
into a network, on any one or more of the areas on any
one or more of the educational institutions under the
jurisdiction of the beoard, and to maintain the
network;

Prescribe and collect rents, fees, and charges for the
use of or services fﬁrnished by any university project
and the facilities thereof, and pledge any
appropriation to any university project and the
facilities thereof that in aggregate, produces revenue
of the university at least sufficient to comply with
section 304A-2681;

With the approval of the governor, issue revenue bonds
under this subpart in such principal amount as may be
authorized by the legislature from time to time to
finance in whole or in part the cost of construction
or the cost of maintenance of any university project,
including funding reserves therefor;

Pledge to the punctual payment of revenue bonds and
interest thereon, all or any part of the revenue of

the university, including any appropriation, in an

HB114 CD1 HMS 2013-3425-3
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amount sufficient to pay the revenue bonds and
interest as the same become due and to create and
maintain reasonable reserves therefor;

(8) Establish a loan program or a commercial paper program
upon terms and conditions that the board may
determine; and

(9) Advance moneys of the university, not otherwise
required, and do any and all other lawful acts as may
be necessary, convenient, or desirable, for carrying
into execution and administering this subpart."

PART TIIX

SECTICN 5. Chapter 304A, Hawaiil ﬁevised Statutes, is
amended by adding a new subpart to part I to be appropriately
designated and to read as follows:

" . INDEPENDENT AUDIT COMMITTEE

§304A- Independent audit committee; established; powers;
duties. (a) There is established within the board of regents
of the University of Hawaii an advisory body to be known as the
independent audit commiftee.

(b) The independent audit committee shall consist of at

least three members but not more than five members who shall be

appointed by the chairperson of the board of regents, from among

HB114 CDl HMS 2013-3425-3
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the members of the board of regents, except as provided in this
subsection. The chair of the independent audit committee shall
be selected by and from among its members.

The independent audit committee shall iﬁclude one or more
individuals with financial expertise. If no member of the board
of regents has the requisite skills, the bocard of regents shall
execute other arrangements, ﬁhich may include the appointment of
members of the general public who possess the requisite
financial expertise to the independent audit committee to ensure
that the independent audit committee has the capacity to carry
out its duties.

(c) The board of regents shall generally:

(1) Establish the charter of the independent audit
committee and set forth its members' roles and
responsibilities;

(2) Consider changes to the independent audit committee's
charter that are necessary in response to new laws,
regulations, and best practices; and

{3) Conduct an'annual review of the independent audit
committee's charter to reassess its adequacy and adopt

any proposed and necessary changes to the charter.

HB114 CD1 HMS 2013-3425-3
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(d) The independent audit committee shall be exempt from
chapter 91 and part I of chapter 92 to the extent that the
independent audit committee is engaging in discussions or
proceedings arising from an investigation by the independent
audit committee relating to potentially actionable civil or
criminal conduct, whether or not the investigation is pending or
outstanding.

(e} The independent audit éommittee shall undertake
professional development to improve the financial expertise of
the independent audit committee as a whole, including:

(1) Attendance at seminarsiand conferences;

(2) Attendance at educational sessions including special

speakers; and

(3) The study of analytical tools for audit committees.

(f) The independent audit committee shall engage in
operations relating to enterprise risk management including:

(1) Providing oversight of risk management, which shall

include determining overall strategy and influencing
the university's risk philosophy:

(2) Inguiring of the president of the University of

Hawaii, the chief financial officer of the university,

HB114 CD1 HMS 2013-3425-3
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(g)

H.B. NO. #s:

S.D.2
C.D.1

and external auditors about significant risks or
exposures faced by the university;

Assessing steps that the president of the University
of Hawaii has taken or proposes to take to minimize
those risks to the university and periodically
reviewing compliance with those steps; and

Reviewing with the general counsel of the Univeréity
of Hawaii, external auditors, external counsel, and
the chief financial officer of the university legal
and regulatory matters that, in the opinion of the
president of the University of Hawaii, may have a
material impact upon the financial statements, related
organization compliance policies, and programs and
reports received from regulators.

The independent audit committee shall hold meetings as

- needed to address matters on its agenda, not less frequently

than twice per year. The independent audit committee may

request the president of the University of Hawaii or others to

attend its meetings or to provide pertinent information as

necessary. The board of regents shall provide in the charter of

the independent audit committee for the independent audit

committee to take action between meetings by unanimous consent.

HB114 CDl1 HMS 2013-3425-3
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(h) The independent audit committee shall review its
effectiveness annually and shall prepare, or oversee the
preparation of, an annual report to the board of regents.

(i) The annual report of the independent audit committee
shall address other matters affecting the management and
organization of the University of Hawaii by engaging in
functions, including:

(1) Reviewing with the president of the University of
Hawaii and an external auditor fetained pursuant to
subsection (r) the effect of any regulatory and
accounting initiatives and unique transactions,
including relationships with legally separate
entities, to determine whether the accounting for
those transactions applied best practices;

(2) Reviewing significant related party transactions;

(3) Reviewing with the president of the University of
Hawaii and the chief financial officer of the
university, any interim financial reports or reports
on internal control issued with respect to the
university since the last meeting of the independent

audit committee; and

HB114 CD1 HMS 2013-3425-3
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{4) Reviewing with an external auditor who performs an

audit the following:

(A) All critical accounting policies and practices
used by the external auditor; provided that:

(i) All alternative treatments of financial
information within generally accepted
accounting principles have been discussed
with the president of the University of
-Hawaii;

(ii) The ramifications of each alternative are
discussed; and

(iii) The treatment preferred by the university is
discussed;

(B) Any consultation with audit firms other than the
external auditor, including the reascns for, and
results of, the consultation; and

(C) Any other information relating to significant
estimates and judgments.

(j) The independent audit committee shall also review with
any external auditor and the chief financial officer of the
university matters affecting internal control and an internal
audit, including:

HBl1l4 CD1 HMS 2013-3425-3
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(1)

(2)

(k)
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H.B. NO.

The adequacy of the University of Hawaii's internal
control, including computerized information system
controls and security; and

Any related significant findings and recommendations
of the internal and external auditors, together with
the responses of the president of the University of
Hawaii.

The independent audit committee shall also review

matters affecting the accounting policies and procedures of the

University of Hawaiil by:

(1)

(2)

(3)

(4)

Ensuring that accounting policies, procedures, and
related controls are documented and reviewed with the
independent audit committee;

Reviewing accounting controls annually;

Reviewing with the president of the University of
Hawaii policies and procedures with respect to
officers, key employees, and discqualified persons as
defined under section 4958 of the Internal Revenue
Code of 1986, as amended; and

Inquiring of the president of the University qf Hawaii
and the chief financial officer regarding the

financial health of the university.

HB11l4 CD1l HMS 2013-3425-3
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H.B. NO.

The independent audit committee shall review the

University of Hawaii's antifraud programs and controls and aid

in discovering and remedying incidences of fraud.

(m)

Notwithstanding part V of chapter 378, the independent

audit committee shall review:

(1)

(2)

Procedures for the receipt, retention, and treatment
of complaints received by the University of Hawaii
regarding accounting, internal accounting controls,
auditing matters, or suspected fraud that may be
submitted by any party internal or external to the
university; and

As the iﬁdependent audit committee deems necessary,
complaints that may have been received, the current
status of such complaints, and the resolution of such

complaints, i1f any resolution has been reached;

provided that any person who makes a complaint covered by this

section shall be accorded the same protections as under part V

of chapter 378.

(1)

With regard tec internal control and any internal

audit, the independent audit committee shall also:

HB114 CD1 HMS 2013-3425-3
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(1)

(2)

(3)

(o)

H.B. NO. =22

S.D.2
C.D.1

Review with any external auditor, the chief financial
officer of the university, and the comptroller the
audit scope and plan of the internal auditors;

Address the coordination of audit efforts to ensure
the completeness of coverage, reduction of redundant
efforts, and the effective use of audit resources; and
Discuss with the chief financial officer of the
university and the external auditor opportunities for
reliance by the external auditor on the audit
activities of any internal audit.

For intermal audits, the independent audit committee

shall review the following with the president of the University

of Hawaii and the chief financial officer of the university:

HBll1l4

IVERAERER

(1)

(2)

(3)

Significant findings of internal audits conducted
during the university's previous and current fiscal

yvear and the president's responses;

Whether internal auditors have encountered

difficulties in discharging their responsibilities in
the course of théir audits, such as any restrictions
on the scope of their work or access to required
information;

Any changes required in the scope of internal audits;

CD1 HMS 2013-3425-3
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(4)
(5)

(6)

(p)

H.B. NO. %

S.D.2
C.D.1

The budget and staffing of internal audit operations;
An audit plan to govern internal audits; and

The compliance of internal audits with the Institute

of Internal Auditors' International Standards for the
Professional Practice of Internal Auditing.

Internal auditors shall meet separately with any

external auditor to coordinate audit plans to optimize the

ability of the extermal auditor to rely upon the results of the

internal audit team.

(q)

The independent audit committee shall annually

evaluate the performance of any internal audit, including:

(1)
(2)

(3)

(4)

(5)

The adequacy of the audit plan;

The management of the execution of the audit plan;

The adequacy of human and other resourcés available to
execute the audit plan;

The ability of any external auditor to rely upon the
internal audit work product in the annual audit
performed by an external auditor retained pursuant to
subsection (r); and

The nature of the findings or results of any internal

audits.

HB114 CD1 HMS 2013-3425-3
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(r)
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Subject to approval by the board of regents, the

independent audit committee shall select one or more external

auditors to be retained by the University of Hawaii. The

independent audit committee shall:

(1)
(2)

(3)

(4)

(5)

(s)

Approve an audit plan;

Establish the audit fees of any external auditor;
Pre-approve any non-audit services provided by the
external auditor, including tax services, before such
services are rendered;

Review with the president of the University of Hawaii
the significance of contracting out audit services;
and

Ensure that single audit obligations are incorporated
into an annual audit plan.

The independent audit committee shall review all

material written communications between any external auditor and

the president of the University of Hawaii, including any

management letter or schedule of unadjusted differences.

(t)

The independent audit committee shall énnually

evaluate any external auditor; provided that communications with

the external auditor in the evaluation shall be done so as to

HB1l1l4 CD1 HMS 2013-3425-3
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maintain the open flow of communication between the external

auditor and the independent audit committee.

(u)

following

president

(1)

(2)

(3)

(4)

(5)

(6)

HB114 CD1

The independent audit committee shall review the
matters relating to any annual audit with the

of the University of Hawali and any external auditor:
The university's annual financial statements and
related footnotes:;

The external auditor's audit of the financial
statements and the external auditor's report;

The external auditor's judgments about the quality of
the university's accounting principles as applied in
the university's £financial reporting;

Any significant changes required in the external
auditor's audit plan;

Any serious difficulties or disputesiwith the
president of the University of Hawaii encountered
during the audit; and

Matters to be discussed by the Statement on Auditing
Standards No. 114, The Auditor's Communication with
those Charged with Governance (AICPA, Professional
Standards), related to the conduct of any annual

audit.

HMS 2013-3425-3
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S.D.2
CD. 1

(v} The independent audit committee may hire external
auditors, legal counsel, or other consultants as necessary, to
address any issues arising from:

(1) The execution of the whistleblower protection

procedures subject to subsection (m);

(2) Any statutory or contractual procedures when engaging
external resources; and

{3) The detection of fraud.

(w) The independent audit committee shall submit an annual
report to the board of regents and the legislature no later than
twenty days prior to the convening of each regular session of
the legislature on matters that include the following:

(1) All instances of material weakness in internal
control, including the responses of university
management; and

(2) All instances of fraud, including the responses of
university management. "

PART IV

SECTION 6. The administrator of the state procurement
office shall submit a report to the legislature, no later than
twenty days prior to the convening of the regular session of

2016, of the administrator's findings and recommendations,

HBl1l4 CD1l HMS 2013-3425-3
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H.B. NO.

including any proposed legislation, relating to the
transparency, efficiency, and compliance of the University of
Hawaiil's procurement of construction contracts and construction-
related consultant services pursuant to chépter 103D, Hawaii
Revised Statutes.
PART V

SECTION 7. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 8. This Act does not affect rights and duties that
matured, penalties that were incurred, and proceedings that were
begun before its effective date.

SECTION 9. This Act shall take effect on July 1, 2013.

HB114 CD1 HMS 2013-3425-3
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H.B. NO. =2

.D. 2
.D.1

Report Title:
University of Hawail; Procurement; Independent Audit Committee

Description: : _

Requires the Administrator of the State Procurement Office,
rather than the University of Hawaii President, to serve as the
chief procurement officer for specified procurement for
construction. Requires procurement for professional services
for construction projects to be coordinated with the Department
of Accounting and General Services. Establishes an Independent
Audit Committee within the Board of Regents of the University of
Hawaii. Effective July 1, 2013. (HBL114 CD1)

The summary description of legisiation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.

HB114 CD1 HMS 2013-3425-3
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HOUSE OF REPRESENTATIVES 1374
TWENTY-SEVENTH LEGISLATURE, 2013 H . B . N O , HD.1
STATE OF HAWAII

1%
wRw)

A BILL FOR AN ACT

RELATING TO PROCUREMENT .

BE IT ENACTED BY THE LEGISLATURE OF THE STATEIOF HAWAII:

SECTION 1. The legislature finds that the procurement.
process is in need of reform so that taxpayers dollars are not
wasted, Remedial measures can cost taxpayers more money in the
long term. The usual principle of awarding contracts to the
lowest bidder may lead to substandard work, because contractors
may artificially lower bids to gain a contract, in spite of a
lack of qualifications or, even worse, a record of pocor
performance in the past.

Therefore, the purpose of this Act is to allow procurement
officials the authority to choose the appropriate source
selection method to meet the circumstances of each procurement.

SECTION 2. Section 103D-301, Hawail Revised Statutes, is
amended to read as follows:

“[£1§103D-301[}] Methods of source selection. Unless

otherwise authorized by law, all contracts shall be awarded [by¥

competitive sealed bidding] pursuant to [sectien103p 362+
execept—as—preovided—in+] the following sections, as applicable:

(1) Section 103D-302 {Competitive sealed bids);
HB1374 CD1 HMS 2013-3492-2
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[+] (2) Section 103D-303 (Competitive sealed proposals);

[23] (3) Section 103D-304 (Professional services
procurement) ;

[=+] (4 Section 103D-305 (Small purchases);

)
[44)] (5) Section 103D-306 (Sole source procurement); and

[+5>] (6) Section 103D-307 (Emergency procurements).”

SECTION 3. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 4. This Act does not affect rights and duties that
matured, penalties that_were incurred, and proceedings that were

begun before its effective date.

SECTION 5. This Act shall take effect on July 1, 2013.

HB1374 CD1 HMS 2013-3492-2
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Report Title:
Procurement; Competitive Sealed Bidding; Past Performance

Description:

Allows procurement officials to choocse the appropriate source
selection method to meet the circumstances of each procurement.
Effective July 1, 2013. (HB1374 CDl)

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.

HB1374 CD1l HMS 2013-3492-2
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THE SENATE 92
TWENTY-SEVENTH LEGISLATURE, 2013 S C R N O . SD.2
STATE OF HAWAII - ) -

SENATE CONCURRENT
RESOLUTION

REQUESTING THE COMPTROLLER TO ESTABLISH A TASK FORCE TO STUDY
THE STATE PROCUREMENT CODE AND IDENTIFY AMENDMENTS THAT
WOULD INCREASE ECONOMY, EFFICIENCY, EFFECTIVENESS, AND
IMPARTIALITY IN THE PROCUREMENT OF PUBLIC WORKS
CONSTRUCTION PROJECTS.

WHEREAS, chapter 103D, Hawaii Revised Statutes, governs the
procurement of goods, services, or construction by state and
county agenciles; and

WHEREAS, pursuant to chapters 103D and 103F, Hawaii Revised
Statutes, the mission of the State Procurement Office is to
promote economy, efficiency, effectiveness, and impartiality in
procurement for state and county governments through
development, implementation, and maintenance of policies and
procedures that provide for broad-based competition,
accessibility to government contracts, fiscal integrity, and
responsibility in the procurement process, and to promote
efficiency, effectiveness, and stewardship in inventory
management and surplus property management in an open, fair, and
transparent process; and

WHEREAS, the Procurement Policy Board adopts rules to
implement the procurement law for all state and county agencies;
and the State Procurement Office provides coordination, review,
analysis, implementation, and oversight services for various
procurement projects and provides training to ensure compliance
with procurement laws; and

WHEREAS, chapter 103D, Hawaii Revised Statutes, was based
on the framework provided by the American Bar Association's
Model Procurement Code for State and Local Governments and was
enacted to increase competition, ensure fairness, and establish
greater uniformity in the public procurement of goods and
services; and

SCR92 SD2 LRB 13-2601.doc
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WHEREAS, the state procurement code has been amended more
than forty times since its enactment in 1993, and the numerous
statutory changes have resulted in increased complexity in the
procurement process; and

WHEREAS, in an effort to promote economy, efficiency,
effectiveness, and impartiality in public procurement, it is
important to identify factors that may cause delays in the
procurement process, including unnecessary bid preferences, bid
protests, and increased contract prices for public works
construction projects; and

WHEREAS, the State currently recognizes various specialty
contractor licenses that a bidder must review to determine
whether a particular subcontractor specialty must be listed on a
bid; and

 WHEREAS, many recent bid protests have arisen due to a
variety of issues, resulting in major delays and cost increases
on public works construction projects; and

WHEREAS, Act 173, Session Laws of Hawaii 2012, requires the
State Procurement Office to maintain statistics on solicitations
and awards protested under section 103D-701, Hawali Revised
Statutes, for the purpose of improving procurement procedures;
and

WHEREAS, it is important to continue to gather past bid
protest data and study bid protest ocutcomes to further determine
if costs have increased solely due to bid protests in public
works construction projects; now, therefore,

BE IT RESOLVED by the Senate of the Twenty-seventh
Legislature of the State of Hawaii, Regular Session of 2013, the
House of Representatives concurring, that the Comptroller is
requested to establish a task force to study the cost impacts
that the procurement process has had for public works
construction projects as well as the existing bid preferences in
relation to promoting economy, efficiency, effectiveness, and
impartiality in procurement for state and county governments;
and

SCR92 SD2 LRB 13-2601.doc
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BE IT FURTHER RESOLVED that the Comptroller, or the

Comptroller's designee, is requested to serve as chair of the

task force; and

BE IT FURTHER RESOLVED that the Comptroller is requested to
solicit representatives from the following entities to serve on
the task force, provided that those persons designated shall be
knowledgeable of procurement procedures and issues within their
respective organizations:

(1)
(2)
(3)
(4)
(5)
(6)
(7)

(8)

(9)
(10)

(11)

(12)

The State Procurement Office;

The University of Hawaii;

The Department of Education;

The Office of Hawaiian Affairs;

The Department of Tranqurtation;

A county procurement department;

A county board or department of water supply;

The semi-autonomous public transit agency of the City
and County of Honolulu;

The Subcontractors Association of Hawaii;
The General Contractors Association of Hawaii;

The Hawaii Building and Construction Trades Council,
AFL-CIO; and

The Hawail Construction Alliance; and

BE IT FURTHER RESOLVED that the task force is requested to:

(1)

Identify and propose amendments, if any, to the state
procurement code that may better promote economy,
efficiency, effectiveness, and impartiality in the
procurement of public works construction projects,
including but not limited to a review of all bid
preferences on public works projects; and

SCR92 SDZ2 LRB 13-2601.doc
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(2) Solicit input from the construction industry and
determine whether administrative rules governing
contractors reflect the intent of the Legislature and
chapter 103D, Hawalii Revised Statutes; and

BE IT FURTHER RESOLVED that members of the task force are
requested to serve without compensation; and

BE IT FURTHER RESOLVED that the task force is requested to
submit its findings and recommendations, including any proposed
legislation, to the Legislature no later than twenty days prior
to the convening of the Regular Session of 2015; and

BE IT FURTHER RESOLVED that the Legislative Reference
Bureau is requested to assist the task force in drafting
proposed legislation; provided that the task force submits its
request for proposed legislation, if any, to the Legislative
Reference Bureau no later than November 1, 2014; and

BE IT FURTHER RESOLVED that the task force shall be
dissolved on June 30, 2015; and

BE IT FURTHER RESOLVED that certified copies of this
Concurrent Resclution be transmitted to the Governor; President
of the Senate; Speaker of the House of Representatives; Attorney
General; Comptroller; Chief Procurement Officer; Director of
Transportation; Superintendent of Education; Administrator of
the Office of Hawaiian Affairs; President of the University of
Hawaii System; Acting Director of the Legislative Reference
Bureau; the Mayor of each county; the board or department of
water supply of each county; Executive Director of the
Subcontractors Association of Hawaii; Executive Director of the
General Contractors Association of Hawaili, Executive Director of
the Hawaii Building and Construction Trades Council, AFL-CIO;
and Executive Director of the Hawaii Construction Alliance.

SCR92 SD2 LRB 13-2601.doc
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