PROCUREMENT POLICY BOARD (PPB)
1151 Punchbow!l Street, Conference Room 410
Honolulu, Hawaii 96813

Regular Meeting
February 2, 2012
1:00 pm

AGENDA

l. Call to Order.

Il. Approval of Minutes - Meeting of March 17, 2011.
M. Election of Officers.
V. Orientation for Board members.

V. Information on Public Hearing for interim Hawaii Administrative Rules (HAR) §3-120-4,
Procurements exempt from chapter 103D, HRS; chapter 3-120, Exhibit A, Procurements
Exempt from chapter 103D, HRS; chapter 3-124, subchapter 1, Hawaii Products; §3-125-
13, Price adjustment in construction contracts.

VI. Announcements.

VII. Adjournment.

Agenda and available agenda items may be viewed at http://hawaii.gov/spo/procurement-policy-
board-minutes-of-meeting. Individuals may present testimony on matters on the Procurement
Policy Board’s agenda when the agenda item is taken up by the Board. Individuals intending to
testify should contact the State Procurement Office at (808) 587-4700 at least 48 hours before the
scheduled meeting. Written testimonies will be accepted through e-mail at
procurement.policy.board@hawaii.gov or faxed to (808) 587-4703 until 1:00 pm, January 31,
2012. Testimonies received after the January 31, 2012 deadline will be forwarded to the board
as time permits. Individuals submitting written testimony at the meeting and would like the
written testimony distributed to the board at this meeting, are requested to provide 12 copies.

Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 p.m.,
January 30, 2012 to discuss accommodation arrangements.
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_ CHAPTER 103D |
HAWATI PUBLIC PROCUREMENT CODE

Part I. General Provisions
Section
103Db-101 Requirements of ethical public procurement
103D-102 application of this chapter
103D-103 Retention of written determinations
103D-104 Definitions
103D-104.5 Agricultural products subject to this chapter
103D-105 Public access to procurement information
103D-106 Penalties
103D-107 Compliance audit unit; establishment and purpose
103D-108 Compliance audit unit; duties and responsgibilities
103D-109 Compliance audit unit; government officers and
employees to cooperate
103D-110 Education and training
103D-111 Applicability of chapter 103

Part II. Procurement Organization

103D-201 Creation and membership of the procurement policy
board

103D-202 Authority and dutles of the policy board

103D-203 Chief preocurement officers

103D-204 Establishment of the state procurement office;
administrator

103D-205 Authority and duties of the chief procurement
officer

103D-206 Additional duties of the administrator of the
procurement office : '

103D-207 Centraliization of procurement authority

103D-208 Delegation of authority by the chief procurement
officer

103D-208 Authority to contract for certain services

103D-210 Repealed

103D~211 Procurement rules

103D-212 Collection of data concerning public procurement

103D-213 Preocurement advisory groups

103D-214 Repealed

Part IIT. Source Selection and Contract Formation
103D-301 Methods of source selection
103D-302 Competitive sealed bidding
103D-303 Competitive sealed proposals
103D-303.5 Pre-bid conference
103D-304 Procurement of preofesggional services
103D-305 Small purchases; prochibition against parceling
103D-306 Scle source procurement
103D-307 Emergency procurements
103D-308 Cancellation of invitations for bids or requests

http://www .capitol.hawaii.gov/hrscurrent/Vol02 Ch0046-0115/hrs0103D/HRS 0103D-.... 11/14/2011
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for proposals
103D-309 Contract not binding unless funds available
103D-310 Responsibility of offerors
103D-311 Prequalification of suppliers
103b-312 Cost or pricing data
103D-313 Types of contracts
103D-314 Approval of accounting system
103D-315 Multi-term contracts
103D-316 Right to inspect plant
103D-317 Right to audit records
103D-318 Finality of determinations
103D-319 Reporting of anticompetitive practices
103D-320 Retention of procurement records
103D-321 Repealed
103D-322 Multiple awards
103D-323 Bid security
103D-324 Contract performance and payment bonds
103D-325 Bond ferms and copiles
103D-326 Fiscal responsibility
103D-327 BSafety and health programs for construction
103D-328 Tax clearances; setoff for due and unpaid taxes

Part IV. Specifications

103D-401 Duties of the policy board

103D-402 Duties of the chief procurement officer

103D-403 Exempted items

103D-404 Relationship with using agencies

103D-405 Maximum practicable competition

103D-406 Specifications prepared by architects and
engineers '

103D-407 Constructicon projects, roadway materials; recycled
glass content reguirements

103D-408 Indigenous and Polynesian . introduced plants; use
in public landscaping

103D-4098 Provisions for pollution control

103D-410 Energy efficiency through life-cycle costing

103D-411 value engineering clauses

103D-412 Light-duty motor vehicle regquirements

Part V. Modification and Termination of Contracts
103D-501 Contract clauses and theilr administration

Part VI. Cost Principles
103D-601 Cost principles rules reguired

Part VIT. Legal and Contractual Remedies
103D-701 Authority to resclve protested solicitatilions and
awards
103D-702 Authority to debar or suspend
103D-703 Authority to resolve contract and breach of contract

http://www.capitolL.hawaii.gov/hrscurrent/Vol02 Ch0046-0115/hrs0103D/HRS 0103D-....  11/14/2011
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103D-703.5
103D-704
103D-705
103D-706
103D-707
103D-708
103D-709
103p-710
103D-711
103D-712
103D-713

Page 3 of 5

controversies -
Settlement of default by contractor
Exclusivity of remedies

Sclicitations or awards in violation of law
Remedies prior to an award

Remedies after an award

Interest

Administrative proceedings for review
Judicial review

Judicial action

Time limitations on actions

Defense of a governmental body

Part VIII. @Governmental Relaticns and

103D-801
103D-802
103D-803

103D-804
103D-805
103D-806
103D-807
103D-808

103D-808
103D-810

Cooperative Purchasing
Definitions
Cooperative purchasing authorized
Sale, acquisition, or use of goods by a public
procurement unit
Cooperative use of goods or services
Joint use of facilities
Supply of perscnnel, information, and technical
services
Use of payments received by a supplying public
procurement unit
Public procurement units in compliance with
requirements of this chapter
Review of procurement requlirements
Contract controversies

Part IX. Asgsgistance to Small Businesses

103D-901
103D-902
103D-903
103D-904
103D-905
103D-906

Definitions

Small business assistance \

Duties of the chief procurement officer
Geographic bidding

Repealed

Preference for small businesses; set-asides;
use as subcontractors ' :

Part X. Preferences

103D-1001
103D-1001.5
103D-1002
103D-1002.5

103D-1003
103D-1004
103D-1005
103D-1006
103D-1007

Definitions

2pplication ¢f this part

Hawaili products

Failure to adequately verify, deliver, or supply
Hawaii products

Printing, binding, and stationery work
Reciprocity

Recycled products

Software development businesses

Repealed

http://www.capitol.hawaii.gov/hrscurrent/Vol02_Ch0046-0115/hrs0103D/HRS 0103D-....  11/14/2011
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103D-1008 Taxpayer preference

103D-1008 Preference for cualified community
rehabilitation programs

103D-1010 Purchases from gualified community
rehabilitation programs

103D-1011 Qualified community rehabilitation program;
proposal to provide goods and services

103D-1012 Biofuel preference

Part XI. Federal and State Surplus Property
103D-1101 Definitiocns
103D-1102 State agency for surplus property
103D-1103 Authority and duties
103D-1104 Delegation of authority; bond
103D-1105 Authorized donee representatives
103D-1106 Transfer charges
103D-1107 Revolving fund

Part XII. Inventory Management; State and County
Property

103D-1201 Definitions

103D-1202 Rules

103D-1203 Administrator of the state procurement office;
duties

103D-1204 Others' responsibilities

103D~1205 Internal control

103D-1206 Annual inventory reporting by state officers

103D-1207 Annual inventory reporting by county mayors to
administrator cof the state procurement office

103D-1208 Annual inventory reporting by county officers to
council

103D-1209 Authority to withhold salary

103D-1210Q0 Penalty; jurisdiction

103D-1211 Feorms for annual inventory return

103D-1212 Duties of the State and county

103D-1213 Sale of preoduce, etc.; disposgition of proceeds;
exceptions

103D-1214 Proceeds

Part XITII. Preference for 0il Products with
Greater Recycled Content

103D-1301 short title

103D-1302 Definitions

103D-1303 Preference for oil products with greater recycled
content

103D-1304 Affirmative program for procuring oils with
recycled content

Note

http://www.capitol.hawaii.gov/hrscurrent/Vol02 Ch0046-0115/hrs0103D/HRS 0103D-.... 11/14/2011



CHAPTER 103D Page 5 of 5

Expedited procedures for programs using American Recovery and
Reinvestment Act of 2009 funds; oversight commission (repealed June
30, 0L N E 20089, e 1505

Procurement statistics on protests (repealed July 1, 2011). L
2009, & 145, 8.

Cross References

Access Hawall Committee (management of State's internet portal),
see chapter 27G.

Employment of state residents on construction procurement
contracts, see chapter 103B.

International trade agreements, approval of procurement provisions,
see chapter 489M.

Parental preference in government contract and services, see §577-
T

Attorney General Opinions

The Code did not apply to board of trustees of deferred
compensation plan's current administrator and investment-product-
provider contracts because they were entered into before the Code's
July 1, 1994 effective date. The Code would apply to contracts
entered into after that date if "public funds" are used to fund
them. Att. Gen. Op. 94-4.

Law Journals and Reviews

Emerging Trends in International, Federal, and State and Local
Government Procurement in an Era of Global Economic Stimulus
Fundings.. 32 UH Io. ‘Rey. 29.

Case Notes

Procurement code was not relevant to employer's claim for breach of
duty of loyalty. 338 F.3d 1082.

Where plaintiffs had no standing, as a labor union and
subcontractor, to invoke the provisions of this code because they
were neither contractors nor bidders for the contract in question,
and neither this code nor chapter 444 authorized the clrcult court to
grant the remedies plaintiffs sought, and the court was presented
with no other basis for granting the requested relief, the court
correctly dismissed the suit. 121 H. 182 (2pp.), 216 P.3d 108.

Previous Vol02_Ch0046-0115 Next

http://www.capitol.hawaii.gov/hrscurrent/Vol02_ Ch0046-0115/hrs0103D/HRS 0103D-.... 11/14/2011



HAWAII ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
http://hawaii.gov/spo/statutes-and-rules

CHAPTER 120
GENERAL PROVISIONS

§3-120-1 Purpose

§3-120-2 Definitions

§3-120-3 Applicability

§3-120-4 Procurements exempt from chapter 103D, HRS
§3-120-5 Procedures for requesting exemption and amendment
§3-120-6 Repealed

CHAPTER 121
PROCUREMENT ORGANIZATION

Subchapter 1 Procurement Policy Board
§3-121-1 Duties and advisor
§3-121-1.01 Meetings
§3-121-2 Procurement directives
§3-121-3 Exceptions
§3-121-4 Repealed

Subchapter 2 Chief Procurement Officers
§3-121-5 Chief procurement officers identified
§3-121-6 Authority and duties
§3-121-7 Additional duties of the administrator of the state procurement office
§3-121-8 Centralization of procurement authority
§3-121-9 Repealed
§§3-121-10 to 3-121-15 (Reserved)

Subchapter 3 Delegation of Chief Procurement Officers' Authority and Duties
§3-121-16 Delegation of authority
§3-121-17 Limits to delegation of authority
§3-121-18 Repealed
§8§3-121-19 to 3-121-24 (Reserved)

Subchapter 4 Procurement Advisory Council and Other Advisory Groups
§3-121-25 Procurement advisory council
§3-121-26 Other advisory groups
§3-121-27 Reimbursement of expenses
§3-121-28 Repealed
§3-121-29 to 3-121-30 Reserved.

Subchapter 5 Rulemaking Proceeding and Declaratory Rulings
§3-121-31 Adoption, amendment, or repeal of rules
§3-121-32 Declaratory ruling

1|Page



CHAPTER 122
SOURCE SELECTION AND CONTRACT FORMATION

Subchapter 1 Definitions

§3-122-1

Definitions

Subchapter 2 General Provisions

§3-122-2

§3-122-3
§3-122-4
§3-122-5
§3-122-6
§3-122-7
§3-122-8
§3-122-9
§3-122-9.01
§3-122-9.02

Extension of time for acceptance of offer received in response to a
solicitation

"Extension of time on contracts

Multiple or alternate offers

Repealed

Conditioning offers upon other contracts not acceptable
Determination of contractual terms and conditions
Purchase of items separately from construction contract

‘Use of facsimile machines, electronic mail, or electronic procurement systems

Disclosure of information
Request for information

Subchapter 3 Specifications

§3-122-10
§3-122-11
§3-122-12
§3-122-13
§3-122-14
§3-122-15 -

Purpose

Authority to prepare specifications
Duties of the administrator
Development of specifications
Exempted items

(Reserved)

‘Subchapter4  Methods of Source Selection and General Guidance

§3-122-16
§3-122-16.01
§3-122-16.02
§3-122-16.03
§3-122-16.04
§3-122-16.05
§3-122-16.06
§3-122-16.07
§3-122-16.08
§3-122-16.09

Methods of source selection

Procurement dollar thresholds

Preparation time for offer

Public notice

List of potential offerors

Pre-bid or pre-proposal conference
Amendment and clarification to soficitation
Pre-opening modification or withdrawal of offer
Late offer, late withdrawal, and late modification
Cancellation of solicitation and rejection of offer

Subchapter 4.5 Source Selection for Federal Grants

§3-122-16.30
§3-122-16.31

Purpose
Exception; request for interest

Subchapter 5 Competitive Sealed Bidding

§3-122-17

Purpose

§83-122-18 to 3-122-20 Repealed

§3-122-21

Preparing a competitive sealed bid

§§3-122-22 to 3-122-29 Repealed

§3-122-30
§3-122-31
§3-122-32

§3-122-33

z_lpagﬁé,

Receipt, opening, and recording of bids
Mistakes in bids

Repealed

Bid evaluation and award



§3-122-34
§3-122-35

Low tie bids :
Waiver to competitive sealed bid process

§§3-122-36 to 3-122-40 (Reserved) -

Subchapter 8 Competitive Sealed Proposals

§3-122-41
§3-122-42
§3-122-43
§3-122-44
§3-122-45

§3-122-45.01

§3-122-46

Purpose

Repealed

When competitive sealed bidding is not practicable or advantageous
Repealed

Determinations

Evaluation committee

Preparing a request for proposals

§§3-122-47 to 3-122-50 Repealed

§3-122-51
§3-122-52
§3-122-53
§3-122-54

Receipt and registration of proposals
Evaluation of proposals

Discussions with offerors

Best and final offers

§§3-122-55 to 3-122-56 Repealed

§3-122-57
§3-122-58
§3-122-59
§3-122-60
§3-122-61

Award of contract

Public ingpection

Waiver to competitive sealed proposal process
Debriefing

(Reserved)

Subchapter 6.5 Multi-Step Competitive Sealed Bidding
§3-122-61.05 Purpose
§3-122-61.06 Preparing a muiti-step invitation for bids
§3-122-61.07 Phase one
§3-122-61.08 Phase two

Subchapter.7  Procurement of Professional Services

§3-122-62
§3-122-63

Repealed
General provisions

§8§3-122-64 to 3-122-65 Repealed

§3-122-66
§3-122-67
§3-122-68
§3-122-69
§3-122-70

Waiver to requirement for procurement of professional services
Small purchases of professional services

Repealed

Review and selection committees

Debriefing

§§3-122-71 to 3-122-72 (Reserved)

Subchapter 8 Small Purchases

§3-122-73
§3-122-74
§3-122-75
§3-122-76
§3-122-77
§3-122-78

Definitions

General provisions

Goods, services, and construction

Repealed

Procurement file and disclosure of information
Electronic procurement

§§3-122-79 to 3-122-80 (Reserved)

Subchapter 9  Sole Source Procurement

§3-122-81
§3-122-82

General provisions

Sole source approvals and amendments

3|Page



§§3-122-83 t0 3-122-84 Repealed
§§3-122-85 t0 3-122-87 (Reserved)

Subchapter 10 Emergency Procurement

§3-122-88 General provisions
83-122-89 Repealed
§3-122-90 Procedures
§3-122-91 Repealed
§§3-122-92 to 3-122-94 (Reserved)
Subchapter 11 Canceillation of Solicitations and Rejection of Offers
§3-122-95 Cancellation of solicitations and rejection of offers
§3-122-96 Cancellation of solicitation
§3-122-97 Rejection of offer
§3-122-98 Disposition of offers

§§3-122-99 1o 3-122-101 (Reserved)

Subchapter 12

§3-122-102

§§3-122-103 to 3-122-104
§§3-122-105 to 3-122-107

Contract Not Binding Unless Funds Available
Contract not binding unless funds available

Repealed
{Reserved)

'Subchapter 13Responsibility of Bidders and Offerors

4|Page

§3-122-108  Qualification of offeror or prospective offeror
§3-122-109  Questionnaire

§3-122-110 Repealed

§3-122-111  Notice of intent to offer

§3-122-112 Responsibility of offerors

§§3-122-113 to 3-122-115 (Reserved)

Subchapter 14  Prequalification of Suppliers
§3-122-116" Conditions for prequalification of suppliers
§3-122-117 Repealed
§§3-122-118 to 3-122-120 (Reserved)

Subchapter 15 Cost or Pricing Data
§3-122-121  Scope and application
§3-122-122  Cost or pricing data defined
§3-122-123  Requirement for cost or pricing data
§3-122-124 Exceptions to the requirement for cost or pricing data

- §3-122-125 Submission of cost or pricing data and certification
§3-122-126  Certificate of current cost or pricing data
§3-122-127 - Defective cost or pricing data
§3-122-128 Cost analysis techniques
§3-122-129  Price analysis techniques
§3-122-130  Evaluation of cost or pricing data
§§3-122-131 t0 3-122-132 (Reserved)

Subchapter 16  Types of Contracts
§3-122-133  Restrictive or prohibitive use of certain types of confracts
§3-122-134  Selection of contract types
§3-122-135 Types of confracts
§3-122-136 Fixed-price contract



§3-122-137

Cost-reimbursement contract

§3-122-138 Cost-incentive contract
§3-122-139 Performance incentive contract
§3-122-140 Time and materials contract
§3-122-141  Labhor hour contract
§3-122-142 Definite quantity contract
§3-122-143  Indefinite quantity contract
§3-122-144  Incremental award coniract
83-122-145 Multiple award contract
§3-122-1468  Geographic or regional award contract
§3-122-147 Lease confract
§3-122-148 Installment purchase payment contract
§3-122-149  Multi-term contract
§§3-122-150 to 3-122-154 (Reserved)
Subchapter 17  Repealed
§§3-122-155 to 3-122-165 Repealed
Subchapter 18  Right to Inspect Plant
§3-122-166 [nspection of plant or site
§3-122-167 Access to plant or place of business
§3-122-168 Inspection and testing of goods and services
§3-122-189 Conduct of inspections
§3-122-170  Inspection of construction projects
§8§3-122-171 10 3-122-174 (Reserved) '
Subchapter 19 Right to Audit Records
§3-122-175  Statutory authority to audit
§3-122-176  Auditors’ audit reports
§3-122-177  Cost or pricing data audit
§3-122-178 Cost or pricing data audit report
§3-122-179 Contract audit
§3-122-180 Contract audit report
§3-122-181 Retention of books and records
§3-122-182 Sanctions for lack of cooperation
§83-122-183 to 3-122-185 (Reserved)
Subchapter 20  Repealed
§8§3-122-188 to 3-122-190 Repealed
Subchapter 21 Reporting of Anticompetitive Practices
§3-122-191  Anticompetitive practices
§3-122-192  Independent price determination
§3-122-193 Detection of anticompetitive practices
§3-122-194  Identical bidding and price fixing
§3-122-195  Other anticompetitive practices

§3-122-196

Reporting suspected anticompetitive practices

§§3-122-197 to 3-122-200 (Reserved)

Subchapter 22

§3-122-201

Retention of Procurement Records
Retention of procurement records

- §8§3-122-202 10 3-122-210 (Reserved)

S[PaIgeW



Subchapter 23 Repealed
§§3-122-211 to 3-122-220 Repealed

Subchapter 24 Bid Security, Contract Performance and Payment Bonds
§3-122-221  General :
§3-122-222  Acceptable bid security, contract performance and payment bonds
§3-122-223  Bid security
8§3-122-224 Contract performance and payment bonds
83-122-225 Reduction of contract performance and payment bond amounts:
§3-122-226 Repealed
§3-122-227 Payment claims against the bond
§3-122-228 'Bond forms
§§3-122-229 to 3-122-240 (Reserved)

Subchapter 25  Fiscal Responsibility
§3-122-241  Fiscal responsibility
§3-122-242 (Reserved)

CHAPTER 123
COST PRINCIPLES
§3-123-1 Applicability of cost principles
§3-123-2 Allowable costs
§3-123-3 Appropriate costs
§3-123-4 Allocable costs
§3-123-5 Advertising
§3-123-6 Bad debts
§3-123-7 Contingencies
§3-123-8 Depreciation and use allowances
§3-123-9 Entertainment
§3-123-10 Fines and penalties
83-123-11 Gifts, contributions, and donations
§3-123-12 Interest expense
§3-123-13 Losses incurred under other contracts
§3-123-14 Material costs
§3-123-15 Taxes
§3-123-16 Costs requiring prior approval to be allowable as direct costs
§3-123-17 Repealed
§3-123-18 Repealed
§3-123-19 Repealed
§3-123-20 Repealed
§3-123-21 Applicable credits
£3-123-22 Repealed
§3-123-23 Use of federal cost principles
§3-123-24 Authority to deviate from cost principles
§3-123-25 Interim rules

CHAPTER 124
PREFERENCES

Subchapter 1 Hawaii Products

§3-124-1

§3-124-1.01

= ]__E_;_a_.g. -

Applicability :

Purpose



§3-124-2
§3-124-3
§3-124-4
§3-124-5
§3-124-6
§3-124-7
§3-124-8

Definitions

Qualification procedure

Solicitation procedure

Evaluation procedure and contract award
Change in class status

Repealed

Termination

Subchapter 2 Printing, Binding, and Stationery Work

§3-124-10
§3-124-11
§3-124-12
§3-124-13

Purpose

Applicability

Evaluation procedure and contract award
Repealed

Subchapter 3 Reciprocal

§3-124-15
§3-124-16
§3-124-17
§3-124-18

Purpose

Definitions

Applicability

Evaluation procedure and contract award

Subchapter 4 Recycled Products

§3-124-20
§3-124-21
§3-124-22
§3-124-23
§3-124-24
§3-124-25
§3-124-26

Purpose

Definitions

Applicability

Qualification procedure

Bidding procedure

Evaluation procedure and contract award

Mandatory purchase of office paper and printed material with recycled content

Subchapter 5 Software Development Business

§3-124-30
§3-124-31
§3-124-32
§3-124-33
§3-124-34
§3-124-35

Purpose

Definitions

Applicability

Qualification procedure

Solicitation procedure

Evaluation procedure and contract award

Subchapter 6 REPEALED

Subchapter 7 Tax Preference

§3-124-50
§3-124-51
§3-124-52
§3-124-53
§3-124-54
§3-124-55

Purpose

Definitions

Applicability

Qualification procedure

Bidding procedure

Evaluation procedure and contract award

Subchapter 8 Qualified Community Rehabilitation Programs

§3-124-60
§3-124-61
§3-124-62
§3-124-63
§3-124-64

Purpose

Definitions

Applicability
Qualification procedure

" Evaluation procedure and contract award
S - .



§3-124-65
§3-124-66
§3-124-67

§3-125-1
§3-125-2
§3-125-3
§3-125-4
§3-125-5
§3-125-6
§3-125-7
§3-125-8
§3-125-9
§3-125-10
§3-125-11
§3-125-12
§3-125-13
§3-125-14
§3-125-15

§3-125-16
§3-125-17
§3-125-18
§3-125-19
§3-125-20
§3-125-21
§3-125-22
§3-125-23
§3-125-24

Waiver to competitive bids or proposals
Partners in employment program
Exempt from wage provision

CHAPTER 125
MODIFICATIONS AND TERMINATIONS OF CONTRACTS

General

Change orders in goods and services contracts

Modifications to goods and services contracts

Change orders in construction contracts

Authorization for a stop work order for goods and services contracts

Stop work orders for goods and services contracts

Suspension of work for construction contracts

Variations in guantities for definite quantity goods and services contracis

Variations in quantities for indefinite quantity goods and services confracts

Variations in estimated quantities for construction contracts

Differing site conditions for construction contracts

Price adjustment in goods and services contracts

Price adjustment in construction contracts

Novation or change of hame

Claims based on a procurement officer's actions or omissions for goods and
services contracts

Claims based on oral directives

Termination for default in goods and services contracts

Default, delay, and time extensions for construction contracts

Liquidated damages for goods and services contracts

Liguidated damages for construction contracts

Termination for convenience of goods and services contracts

Termination for convenience of consfruction contracts

Prompt payment by contractors to subcontractors

Remedies

CHAPTER 126
LEGAL AND CONTRACTUAL REMEDIES

Subchapter 1 Authority fo Resolve Protested Solicitations and Awards

§3-126-1
§3-126-2
§3-126-3
§3-126-4
§3-126-5
§3-126-6
§3-126-7
§3-126-8

§§3-126-9t0 3-126-10

Definitions

Repealed

Filing of complaint and protest prior to receipt of offers
Protest of an award

Stay of procurements during protest

Reguest for information

Decision by the chief procurement officer or designee
Repealed

(Reserved)

Subchapter 2 Authority fo Debar or Suspend

§3-126-11

Application

§3-126-11.01 Other causes for debarment or suspension

§3-126-12
§3-126-13

§3-126-14

8|Page .

Review by a chief procurement officer or designee

Suspension
Notice of debarment action



§3-126-15
§3-126-16
§3-126-17
§3-126-18

§§3-126-19to 3-126-24

Subchapter 3 Authority to Resolve Contract and Breach of Contract Controversies

§3-126-25
§3-126-26
§3-126-27
§3-126-28
§3-126-29
- §3-126-30
§3-126-31

§§3-126-32 to 3-126-34

Review procedures

Determination of the review officer
Effect of debarment decision

List of debarred and suspended persons
{Reserved)

General

Repealed

Delegation of authority to procurement officer
Procurement officer's decision

Controversies involving state claims against the contractor
Repealed

Disputes clause

(Reserved)

Subchapter 4 Determination that Solicitation or Award Violates Law

§3-126-35
§3-126-36
§3-126-37
§3-126-38

§§3-126-39t0 3-126-41

Application

Violation determination
Remedies prior to an award
Remedies after an award
(Reserved)

Subchapter 5 Administrative Proceeding for Review

§3-126-42
§3-126-43
§3-126-44
§3-126-45
§3-126-46
§3-126-47
§3-126-48
§3-126-49
§3-126-50
§3-126-51
§3-126-52
§3-126-53
§3-126-54
§3-126-55
§3-126-56
§3-126-57
§3-126-58
§3-126-59
§3-126-60
§3-126-61
§3-126-62
§3-126-63
§3-126-64
§3-126-65
§3-126-66
§3-126-67
§3-126-68
§3-126-69
§3-126-70

9|pagc_

Commencement of proceedings
Legal counsel

- Individual representing party

Consolidation

Format and certification of pleadings
Service, generally

Service by whom

Time

Extensions of time

Motions

Powers of the panel or hearings officer in conducting hearing
Subpoenas

Absence of hearings officer
Disqualification of hearings officer
Evidence

Decision, generally

Ex parte communications
Contents of a request for hearing
Scheduling of hearings

Notice of hearing

Response

Disclosure

Prehearing conference
Testimony

Record

Dismissal of requests for hearings
Hearings

Procedure at hearing

Maotion to dismiss



§3-126-71 Taking of further evidence

§3-126-72 Proposed findings of fact and conclusions of law
§3-126-73 Hearings officer's decision

§3-126-74 Service of hearings officer's decision
§8§3-126-75to 3-126-77 {Reserved)

Subchapter 8 Judicial Review :
§3-126-78 Judicial review of contested cases
§§3-126-79to 3-126-85 (Reserved)

Subchapter 7 Judicial Action
§§3-126-86 to 3-126-95 (Reserved)

CHAPTER 127
ASSISTANCE TO SMALL BUSINESS

CHAPTER 128
GOVERNMENTAL RELATIONS AND COOPERATIVE PURCHASING

§3-128-1 Definitions
§3-128-2  Cooperative purchasing subject to chapter 103D, HRS

§3-128-3 Cooperative purchasing agreements between procurement units

§3-128-4 Public notice of cooperative purchasing agreements between public
procurement units and external procurement activities

§3-128-5 Cooperative purchasing agreements between chief procurement officers
and nonprofit private procurement units

§3-128-6 Supply of personnel, information, and technical services

§3-128-7 Procurement of goods produced or services performed by governmental
institutions -

§3-128-8 Compliance with federal requirement

§3-128-9 Repealed

CHAPTER 129
SURPLUS PROPERTY

§3-129-1 Purpose

§3-129-2 - Definitions

§3-129-3 State agency for surplus property
§3-129-4 Donee certification and agreements
§3-120-5 Authority to transfer

§3-129-6  Transfer charges

CHAPTER 130
INVENTORY MANAGEMENT

§3-130-1 Purpose

§3-130-2 Definitions

§3-130-3 Accountability

§3-130-4 Internal conirol

§3-130-5 Property inventory record file
§3-130-6 Physical inventory

§3-130-7 Annual inventory reporting
§3-130-8 Lost, stolen, or damaged property

](][Page s



§3-130-9 Excess state property

§3-130-10 Disposal and restrictions relating to state property
§3-130-11 Disposal application

§3-130-12 Exceptions

CHAPTER 131
COMPLIANCE

§3-131-1 Definitions

§3-131-1.01 Applicability

§3-131-1.02 Procurement code of ethics

§3-131-2 Parceling

§3-131-3 Procurement violations

§3-131-4 Civil and criminal penalties

§3-131-5 Corrective action

§3-131-6 Report of findings and corrective actions
§3-131-7 Repealed

§3-131-8 Administrative fine

CHAPTER 132
VALUE ENGINEERING INCENTIVES IN CONSTRUCTION CONTRACTS

§3-132-1 Definitions

§3-132-2 Applicability

§3-132-3 General provisions

§3-132-4 Conditions for a value engineering change proposal

§3-132-5 Preparation, evaluation, and acceptance of value engineering change proposal
§3-132-6 Value engineering sharing method '
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§103D-201  Creation and membership of the procurément policy hoard. (&)
There is hereby created an autonomous state procurement policy board. The
- policy board shall be assigned, for administrative purposes only, 1o the depart-
ment of accounting and general services.

(b) The policy board shall consist of seven members. Notwithstanding
the Jimitations of section 78-4, the members of the board shall include:

(1y The comptroller;

{2) A county employee with significant high-level procurement experi-

ence: and .

(3) Five persons who shall not otherwise be full-time employees of the
State or any county; provided that at least one member shall be a cer-
tifisd professional in the field of procurement, at least one mermber
shall have significant high-level, federal procurement experience, and
4t least two members shall have significant experience in the field of
health and human services.

Each appointed member shall have demonstrated sufficient business or profes-
stonal experience to discharge the functions of the policy board. The initial and
subsequent members of the policy board, other than the comptroller, shall be
appointed by the governor from a list of three individuals for sach vacant posi-
tion, submitied by a nominating commitiee composed of four individuals cho-
sen as follows: two persons appointed by the governor; one person appointed
by the president of the senaie; and one person appoinied by the speaker of the
house, Except as provided in this section, the selection and terms of the policy
board members shall be subject to the requirements of section 26-34. No mem-
ber of the policy board shall act concurrently as a chief procurement officer. The
members of the policy board shall devote such time to their duties as may be
necessary for the proper discharge thereof.

(¢) The policy board shall be assisted by employess of the department of
accounting and general services, which shall provide at least one full-time sup-
port staff and funding necessary to support the policy board.

(d} Members of the policy board shall be reimbursed for any expenses, in-
cluding travel expenses, reasonably incurred in the performance of their duties.

{¢) The chairperson of the policy board shall be elected annually by a
majority of its members from among all of its members; provided that the state
compiroller shall not be eligible to serve as the chairperson, [L Sp 1993, ¢ 8, pt of
§2; am L 1997, ¢ 190, $4 and ¢ 352, §4; am L 1999, ¢ 149, §13; am L 2002, c 148, §7

§103D-202 Authority and duties of the policy board. Except as otherwise
provided in this chapter, the policy board shall have the authority and respon-
sibility to adopt rules, consistent with this chapter, governing the procurement,
management, control, and disposal of any and all goods, services, and construc-
tion. All rules shall be adopted in accordance with chapter 91; provided that the
policy board shall have the power to issue interim rules by procurement direc-
tives, which shall be exempt from the public notice, public hearing, and guber-
natorial approval requirements of chapter 91. The intexim rules shall be effective
for not more than eighteen months. The policy board shall consider and decide
matters of policy within the scope of this chapter including those referred to it
by a chief procurement officer. The policy board shall have the power to audit
and monitor the implementation of its rules and the requirements of this chap-
ter, but shall not exercise authority over the award or administration of any par-
ticular contract, or over any dispute, claim, or litigation pertaining thereto. {L Sp
1993, ¢ 8, pt of §2; am L 1994, ¢ 186, §4; am L 1997, ¢ 352, §23]

§103F-106  Authority of the procurement policy board, The policy board
established under section 103D-201 shall adopt all rules necessary to implement
this chapter, All rules shall be adopted in accordance with chapter 91. The policy
board shall consider and decide matters of policy within the scope of this chap-
ter including those referred to it by chief procurement officers. The policy board
may audit and monitor implementation of its rules and the requirements of this
chapter, but shall not exercise authority over the award or administration of
any particular contract, or over any dispute or claim arising from a contract. {L
1997, ¢ 190, pt of §2; am L 1998, ¢ 267, §1] '
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Home The State Procurement Office (SPO) serves as the central authority on

procurement statutes and rules for all governmental bodies of the State and
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services, construction and health and human services, each jurisdiction
having authority to purchase, however the State Procurement Office remains
the central source on matters of procurement policy.
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Part I.
Section

103F-101
103F-102
103F-103
103F-104
103F-105
103F-10s6
103F-107

Part IT.

103F-201

103F-202
103F-203

Part III.

103F-301
103F-302

Part IV.

103F-401

103F-401.5

103F-402
103F-403
103F-404
103F-405
103F-406
103F-407
103F-408
103F-409
103F-410
103F-411
103F-412
103F-413

103F-414

Part V.

103F~-501
103F-502
103F-503
103F-504

Grants and subsidies,

Previous
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CHAPTER 103F
PURCHASES OF HEALTH AND HUMAN SERVICES

General Provisions

Application of this chapter

Definitions

Education and training

Exemption from chapter 103D

Preventing impairment of federal funds
Authority of the procurement policy board
Medicaid contracts; nonprofits and for-profits;
reporting requirements

Planning Organization .
Interagency committee on purchase of health and human
services

Community council .

Collaboration of providers

Procurement Qrganization

Powers and duties of the administrator
Delegation of authority of the administrator of
the state procurement office

Source Selection and Contract Formation
Methods of selection

Proposals and awards

Competitive purchase of services

Restrictive purchase of services

Treatment purchage of services

Small purchases

Crisis purchase of services

Amendment and cancellation of requests
Modification and termination of contracts
Types of contracts

Multi-term contracts

Multiple awards

Time line

Interim measure for assuring continuation of
services ' '
Allotment

Protests

Protested awards

Right to request recongideration

Award of contract suspended during a protest
Exclusivity of remedies

Cross References

see chapter 42F.

Vol02_Ch0046-0115

http://www.capitol.hawaii.gov/hrscurrent/Vol02_Ch0046-0115/HRS0103F/H...
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HAWAIl ADMINISTRATIVE RULES
TITLE 3

DEPARTNMENT OF ACCOUNTING AND GENERAL SERVICES

SUBTITLE 11
PROCUREMENT POLICY BOARD
http://hawaii.gov/spo/statutes-and-rules

CHAPTER 140
DEFINITIONS

§3-140-101  Definitions

CHAPTER 141
GENERAL PROVISIONS

Subchapter 1 Purpose and Scope
§3-141-101  Purpose
§3-141-102 Scope
§3-141-103  Construction

~ Subchapter 2 General Grounds for Rejection
§3-141-201  Rejection for failure to cooperate or deal in good faith
§3-141-202 Rejection for inadequate accounting system

Subchapter 3 Record Keeping
§3-141-301 Retention of procurement records
§3-141-302 Retention of books and records
§3-141-303 Confidentiality

Subchapter 4 General Operating Procedures
§3-141-401  Lists of providers
§3-141-402  Cost principles

§3-141-403 No exemption from laws governing the treatment of persons with disabilities

§3-141-404  No exemption from anti-competitive practices
§3-141-405 Selection of procurement method
§3-141-406  Availability of forms

§3-141-407  Public notice

Subchapter 5 Waivers and Exemptions
§3-141-501 Waiver of compliance with administrative rules
§3-141-502 Repealed
§3-141-503 Exemptions from procurement procedures




Subchapter 6 Procurement Violations
§3-141-601  Purpose of procurement violations procedures
§3-141-602 Core Procedures
§3-141-603 Content of report of findings and corrective action
§3-141-604 Types of corrective action
§3-141-605 Penaities
CHAPTER 142
PLANNING -

Subchapter 1 Purpose and Scope
§3-142-101 Purpose
§3-142-102 Scope

Subchapter 2 Planning Activities and Methods
§3-142-201 Planning
§3-142-202 Requests for information
§3-142-203 Collaboration of providers

Subchapter 3 State Agency Planning
§3-142-301 State agency planning activities
§3-142-302  State agency planning schedule

~Subchapter 4 State Procurement Office Planning
§3-142-401  State procurement office planning activities
§3-142-402 State procurement office planning schedule
§3-142-403 Assistance in provider planning

SUBCHAPTER 143
COMPET!ITIVE PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope
§3-143-101 Purpose
§3-143-102 Scope

Subchapter 2 Core Procedures
§3-143-201  Preparing a request for proposals
§3-143-202 Public notice of requests for proposals
§3-143-202.1 Proposal submittal deadline
§3-143-202.2 Access to request for proposals
§3-143-203  Orientation for requests for proposals
§3-143-204 Submission and receipt of proposals
§3-143-205 Evaluation of proposals and notice of award
§3-143-206 Single or multiple awards
§3-143-207Y Moadifications before contract execution
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Subchapter 3 Content Requirements

§3-143-301
§3-143-302
§3-143-303

Addenda to requests for proposals
Service specifications for requests for proposals
Notice of Award

Subchapter 4 Allowable Communications

§3-143-401
§3-143-402
§3-143-403
§3-143-404

Discussion with applicants allowed before submittal deadline

Submission of questions before submittal deadline

Discussions with applicants after submittal deadline

Discussions with applicants after notice of award and before contract execution

Subchapter 5 Expediting Procedures

§3-143-501
§3-143-502
§3-143-503
§3-143-504
§3-143-505

Repealed

Use of electronic submission for competitive purchase of service
Repealed

Submission of proposals on electronic media

Selection of substitute provider after early termination of contract

Subchapter 6 Miscellaneous Procedures

§3-143-601
§3-143-602
§3-143-603
§3-143-604
§3-143-605
§3-143-606
§3-143-607
§3-143-608

§3-143-608.1

§3-143-609
§3-143-610
§3-143-611
§3-143-612
§3-143-613
§3-143-614
§3-143-615
§3-143-616
§3-143-617
§3-143-618
§3-143-619

Modification, correction, or withdrawal of proposals before submittal deadline
Proposals deemed firm offers after submittal deadline

[.ate proposals rejected

Confidentiality and public access to documents

Multiple proposals and alternate proposals

Correction of errors after submittal deadline

Final revised proposals

Secondary purchase of competitive purchase of service

Joint request for proposals

Inadequate response to request for proposals

Rejection of proposals

Modification of proposal by partial rejection

Disposition of rejected proposals

Cancellation of request for proposals

Applications for federal funding

Register of proposals

Public inspection of competitive purchase of service contracts
Repealed

Repealed _ _
Competitive purchase of service record of procurement actions

3|Page




CHAPTER 144
RESTRICTIVE PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope
§3-144-101  Purpose
§3-144-102 Scope

Subchapter 2 Core Procedures
§3-144-201 Procedure for requesting restrictive purchase of services
. §3-144-202 Repealed _
§3-144-203 Posting of notice of restrictive purchase
§3-144-203.1 Review of request by chief procurement officer
§3-144-204  Protest to restrictive purchase
§3-144-205 Negotiation of contract
§3-144-206 Amendment to restrictive purchase of service

Subchapter 3 Content Requirements
§3-144-301 Contents of request
§3-144-302 Basis for restrictive purchase
§3-144-303 Contents of notice
§3-144-304 Contents of request for amendment

Subchapter 4 Allowable Communications
§83-144-401 to 3-144-500 (Reserved)

Subchapter 5 Expediting Procedures
§83-144-501 to 3-144-600 (Reserved)

Subchapter 6 Miscellaneous Procedures _
§3-144-601  Requests for information for restrictive purchase of service
§3-144-602 Restrictive purchase of service record of procurement actions

CHAPTER 145
TREATMENT PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope .
§3-145-101  Purpose
§3-145-102 Scope

Subchapter 2 Core Procedures
§3-145-201  Planning requirements
§3-145-202  Public notice of solicitation for statements of qualifications
§3-145-203 Submission and receipt of statements of qualifications




§3-145-204

§3-145-205

Evaluation of statements of qualifications and preparation of list of qualified
providers
Procedure for procurement of freatment services

Subchapter 3 Content Requirements.

§3-145-301

Contents of statements of qualifications

Subchapter 4 Allowable Communications
§§3-145-401 to 3-145-500 (Reserved)

Subchapter 5 Expediting Procedures

§3-145-501
§3-145-502

Use of electronic submission for treatment purchase of service
Repealed

Subchapter 8 Miscellaneous Procedures

§3-145-601

§3-145-602
§3-145-603
§3-145-604
§3-145-605
§3-145-606
§3-145-607
§3-145-608

Modification or withdrawal of statements of qualifications before submittal
deadline

Late statements of qualifications rejected

Disposition of rejected statements of qualifications

Register of statements of qualifications

Updating of statements of qualifications

Inadequate response to solicitation for statements of qualifications

Public inspection of statements of qualifications

Treatment purchase of service record of procurement actions

CHAPTER 146
SMALL PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope

§3-146-101
§3-146-102

Purpose
Scope

Subchapter 2 Core Procedures

§3-146-201
§3-146-202
§3-146-203
§3-146-204

Adoption of HRS 103D rules for small purchases
Definitions

Conditions for use

Services

Subchapter 3 Content Requirements
§83-146-301 to 3-146-400 (Reserved)

Subchapter 4 Allowable Communications -
§§3-146-401 to 3-148-500 (Reserved)
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Subchapter 5 Expediting Procedures
§§3-146-501 fo 3-146-600 (Reserved)

Subchapter 6 Miscellaneous Procedures
§3-146-601 Procurement file
§3-146-602  Small purchase of service record of procurement actions

CHAPTER 147
CRISIS PURCHASE OF SERVICE

Subchapter 1 Purpose and Scope
§3-147-101 Purpose '
§3-147-102  Scope

Subchapter 2 Core Procedures
§3-147-201 Determination of crisis condition
§3-147-202 Requirement of competition as practicable

Subchapter 3 Content Requirements
§§3-147-301 fo 3-147-400 (Reserved)

Subchapter 4 Allowable Communications
§§3-147-401 to 3-147-500 (Reserved)

Subchapter 5 Expediting Procedures
§83-147-501 to 3-147-600 (Reserved)

Subchapter 6 Miscellaneous Procedures
§3-147-601 Crisis purchase of service record of procurement actions

CHAPTER 148
PROTEST AND REQUEST FOR RECONSIDERATION

Subchapter 1 Purpose and Scope
§3-148-101  Scope
§3-148-102 Purpose
§3-148-103  Allowable protests

Subchapter 2 Informal Resolution of Protests
§3-148-201  Informal request for explanation
§3-148-202 Resolution of protest by mutual agreement

GlP-.age“



Subchapter 3 Procedure for Protests

§3-148-301
§3-148-302
. §3-148-303
§3-148-304
§3-148-305
§3-148-306

Notice of protest

Settlement and scheduling conference

Written protest

Response fo protest

Reply by provider

Decision by the head of the purchasing agency

Subchapter 4 Procedure for Requests for Reconsideration

§3-148-401
§3-148-402

Request for reconsideration
Decision by the chief procurement officer

Subchapter 5 Miscellaneous Procedures

§3-148-501
§3-148-502
§3-148-503
§3-148-504

§3-149-101

Suspension of award

Requests for clarification

Form of evidence submitted during a protest or reconsideration
Conduct of the head of the purchasing agency during protests

CHAPTER 149

CONTRACTING
Subchapter 1 Purpose and Scope
Scope
Purpose

§3-149-102

Subchapter 2 Contract Forms and Conditions

§3-149-201
§3-149-202
§3-149-203
§3-149-204

Contracts subject to appropriation of state funds
Contracts subject to the availability of federal funds
Contract requirements

Termination of contracts

Subchapter 3 Miscellaneous Contracting Procedures

§3-149-301
§3-149-302
§3-149-303
§3-149-304

Extension of existing contract during procurément process
Multi-term contract use, requirements and procedures
Amendment of contracts

Parceling forbidden

Subchapter 4 Monitoring of Contracts

§3-149-401

Contract monitoring

Subchapter 5 Evaluation of Contracts

§3-149-501

Contract evaluation




SITEMAP ACCESSIBILITY CONTACT o

State Procurement Office

STATE PROCUREMENT OFFICE

Aaron S. Fujioka, Administrator

Hawaii Revised Statutes (HRS) Chapter 103F
State Procurement Office (SPO)

http://hawaii.gov/spo
Click on “Health and Human Services...”
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DEPARTMENT OF ACCOUNTING AND CENERAL SERVICES
Amendment to Chapter 3-120
Hawaii Administrative Rules

Adoption date

Historical Note. This amendment of section 3-120-4,
Hawaii Administrative Rules, replaces interim rules
effective 03/28/11 (file no. 2%61).

1. Section 3-120-4, Hawaii Administrative
Rules, is amended tc read as follows:

“§3-120-4 Procurements exempt from'chapter 103D,

HRS. (a} Notwithstanding the intent of chapter 103D,
HRS, to require governmental bodies to procure their
goocds and services through competitive bidding, it is
acknowledged that there may be situations where
procurement by competitive means is either not
practicable or not advantageous to the State. .

(b) Exhibit A titled "Procurements Exempit From
Chapter 103D, HRS" dated [8+4~FHB8] 03/17/2011, is
located at the end of this chapter. This exhibit
provides a list of goods and services which the
procurement policy board has determined to be exempt
from chapter 103D, HRS, because although such goods
and services may be available from multiple sources,
their procurement by competitive means would be either
not practicable or not advantageous to the State.

(c) Chief procurement officers may reguest
periodic reports from the heads of purchasing agencies
of procurements made pursuant to subsection (b). The
heads of purchasing agencies may be required to
include in their reports, descriptions of the process
or procedures the agency used to select the vendor
ensuring maximum fair and open competition whenever
practicable, _

(d) Chief procurement officers may reguest that
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§3-120-4

additional exemptions be added to Exhibit Af-=]
entitled "Procurements Exempt From Chapter 103D, HRS®
dated 03/17/2011, located at the end of this chapter.

(e} The procurement policy board shall review
Exhibit A titled "Procurements Exempt From Chapter
103D, HRS" dated [8F/FFAB8] 03/17/2011, located at the
end of this chapter, annually or more frequently as
needed for amendments.

{(f) Purchasing agencies making procurements
which are exempt from chapter 103D, HRS, are
neverthelegs encouraged to adopt and use provisions of
the chapter and its implementing rules as appropriate;
provided that the use of one or more provisions shall
not terminate the exemption and subject the
procurement of the purchasing agency to any other
provision of the chapter.

(g} Purchasing agencies shall cite on the
purchase order or on the contract, the authority
waiver as "Exempt From Chapter 103D, HRS, pursuant to
section 3-120-4(b) (cite exemption number from
Exhibit A titled "Procurements Exempt From Chapter
103D, HRS" dated [8+447F488] 03/17/2011, located at the
end of this chapter), Hawall Administrative Ruleg".”
[Eff 12/15/95; am and comp 11/17/97; am and comp
6/18/89; am and comp 6/9/01; am and comp 11/15/01; am
and comp 11/8/02; am and comp 8/24/09; am

] (Auth: HRS §§103D-102, 103D-202)
(ITmp: HRS §103D-102) '

g Material, except source notes, to be
repealed is bracketed. New material is underscored.

3. Additions to updates source notes to reflect
these amendments are not underscored.

4, These amendments to chapter 3-120, Hawaii

Administrative Rules, shall take effect ten days after
filing with the Office of the Lieutenant Governor.
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I certify that the foregoing are coples of the
rules, drafted in the Ramsevyer format pursuant to the
requirements of section 921-4.1, Hawaii Revisged
Statutes, which were adopted on , and
filed with the office of the Lieutenant Governor.

KEITH T, MATSUMOTO
Chairperson
Procurement Policy Board

BRUCE A. COPPA
State Comptroller

APPROVED AS TO FORM:

Lo

Deputy Attorney General

120-3



"EXHIBIT A"

HAR Chapter 3-120 ~
PROCUREMENTS EXEMPT FROM CHAPTER 103D, HRS
[FHEH68] 03/17/2011

The following list of exemptions, pursuant to HAR §3-
120-4, has been determined to be exempt from HRS
[€hapter] chapter 103D by the procurement policy
board:

Exemption
Number Exemption
1. ReSearch, reference, and educational

materials including books, maps,
periodicals, and pamphlets, which are
published or available in print, video,
audio, magnetic, or electronic form,
including web-based databases, and costs
associated with publication of articles in
scholarly journals;

2. Services of printers, rating agencies,
suppert facility providers, fiscal and
paving agents, and registrars for the
issuance and sale of the State's or
counties' bonds;

B Services of lecturers, speakers, trainers,
facilitators and scriptwriters, when the
provider possess specialized training
methods, technigques or expertise in the
subiject matter;

4, Services of legal counsel, guardian ad
litem, psychiatrists, psychologists,
receiversg and masters when required by court
order;

[5?a~——~wPfesh—me&%séaﬂd—pfeé&eef}
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Exemption

Exemption

Insurance to include insurance broker

New or used items which are advantageous and
available on short notice through an
auction, bkankruptcy, foreclosure, etc.;

Facility costs for conferences, meetings,

Advertisements in specialized publications,
such as in ethnic or foreign language
publications, trade publications, or

Arbitrator and mediator services;

Procurement of repair services when
dismantling is required to assess the extent

Burial services consisting of mortuary,
crematory, cemetery, and other essential
services for deceased indigent persons or

Radio and television airtime when selection
of staticn is based on the targeted audience
(i.e. ethnic or age group, gender, etc);

Subscription costs and registration oxr
workshop fees for conferences or training;
and

Nunber
[&=15. :

services;
[F= Arpimets—amd-plantss ]
[8=16.
[9-]7. Food and fodder for animals;
[+6=18. .

and training sessions;
[33+19.

professional publications;
[£2-1210.
[+3—]1l. Interpreter services;
(+4+112.

of repairs;
(45+113.

unclaimed corpses;
[+e=]114.
[++=+]15.
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Exemption
Number ’ Exemption

[18-]16. Court reporter services.
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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendmernts to Chapter 3-124
Hawaii Administrative Rules

Adoption date
Higstorical Note. This amendment of Chapter 3-124,

Hawail Administrative Rules, Subchapter 1, replaces
interim rules effective 12/13/10 (file no. 2959).

1. Chapter 3-124, Hawaii Administrative Rules
entitled “Preferences”, is amended by amending
Subchapter 1, entitled “*Hawaii Products”, to read as
follows:

*SUBCHAPTER 1

HAWATIT PRODUCTS

§3-124-1 Purpose. The purposge of this subchapter
is to provide procedures for gqualifying and registering
products on the Hawaii products list and for [{the
apptiecation—-of preferences thereot] applying
preferences to those products. The ovbjective is to
promote the use of Hawaiil products, as defined in
section 103D-1001, HRS, by state purchasing agencies.
[Eff 12/15/95; comp 11/17/97; am and comp 11/25/02; am
and comp 5/20/04; am "] (Auth: HRS
§103D-202) {Imp: HRS §103D-1002)

§3-124-1.01 Applicability. {a) These rules
shall apply to all scolicitations made pursuant to
sections 103D-302 and 103D-303, HRS, issued by a
[prrehasingageney] procurement officer when a
registered and cualified Hawaii product is available
[where—the produet—ds—reeuired)] .

(b) These rules shall not apply whenever the
application will disqualify any government agency from
receiving federal funds or aid. [Eff and comp
11/17/97; comp 11/25/02; am and comp 5/20/04; am

1 (Auth: HRS §103D-202) {Imp: HRS

§103D-1002)

§3-124-2 Definitions. Definitions are in sectiocn
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§3-124-2

103D-1001, HRS. The following definitions alsc apply
to this [ehapter] subchapter:
["EIB"FEEE HEEH!E" AESAS j-c-haalt— EEE?‘E 8£ Ehe ESSE eé =

mapafacturing of o preduet:]
"Hawali products list" means the list [published]
compiled by the administrator [itemizing-these] of

rroducts [that—have—been—foundguatified] approved as

Hawaliil products, the names and addresses of the
manufacturers, the classes and preference percentages
[£hat] the products will be allocated [if—they] to meet
the requirements for which offers are seolicited.

"Non-Hawaii product" means a product that is not
registered cor gualified [en—tke] as a Hawali [preduets
+is+] product.,

“Registered Hawaii product" means a Hawaii product
[Ehat—is—registered—on-—the] approved by the
administrator as a Hawail [preduects—33st] product and
included on the Hawaii product list.

"Qualified Hawail product" means a product that
has been reviewed, qualified, and approved by the

procurement officer of a specific solicitation. [Eff
12/15/95; comp 11/17/97; am and comp 11/25/02; am and
comp 5/20/04; am 1 (ARuth: HRS §103D-

202) {Imp: HRS §103D-1002)

§3-124-3 Qualification procedure. (a) A Hawaii
product regquires over fifty per cent Hawaii input
towards the total cost of the product for:

(1) class I products mined, excavated, produced,
manufactured, 1in the State; or
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§3-124-3

{2) Class II products are agricultural,
aquacultural, herticultural, silvicultural,
floricultural, or livestock product raised,
grown, or harvested in the State.

(b)  The responsibility for obtaining
gualification shall rest upon the person desiring the
preference by submitting an application either to the
administrator or to the procurement officer of a
specific solicitation. Any person desiring a preference
purgsuant to this subchapter, [must] shall have the
product (s} qualified and registered on the Hawaii
products list[-] as follows:

(1) An application for Hawaili product preference
may be submitted to the procurement officer
at the time a solicitation is issued,
provided the product meets the solicitation
requirements or any other criteria, prior to
the due date specified in the solicitation.
An addendum, i1f applicable, shall be issued
to notify potential offerors of a qualified
Hawaii product for the solicitation which the
approval was requested; or

{2) [Fre—respensibiltity—feor—ralificationshatt

rest—uporn—the person-desiring the preference
: ] (e} shall ) e 3 Lifiad ]
on—the Hawaittproduckts—I1ist before a
preference—may—re—granteds] Personsg desiring
to gualify their product{s) by registering
with the state procurement office shall -
complete [ar—oapptication accerding—to
instruetiens] the application and file with
the administrator.
{¢) Financial information submitted [Ee—the

administrater pursuant—te—these—rules] for the purpose

of determining classification of a product shall be
treated as confidential [when o Person-has—made o
writtenreguest—for-confidentiality]. In accordance

with chapter 92F, HRS, the administrator or the
procurement officer shall properly safeguard [suek] the
information and shall not make it available to the
public,

(43 Lo 14 , : - . £
mere—than—one—productE—however —separate daka—sheers
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§3-124-3

E I T S PSR S| Tty o o dmy oy P N e
= \_iLLl._.u Ly e g Ll L..I.J.CJ. 7 .I.l. J.u J.J.k-u\_'LJLJL»LJ.._Y

that—eaeh] (d) Each product shall be specified clearly
and not by broad category of product.

[+e+]{e} Cost data for each product shall reflect
the product's actual total productlon cost per unit,

[+&3-1 (£} [FE—upor] Upon completion of the review
as whether a product is a gualified Hawaii product, if
the -fedministrater] procurement officer finds that a
product has qualified as a Hawaill product, the
[edministrater] procurement officer shall [se] notify
the approved applicant in writing of the gualified
Hawaii product(s), and submit the approved application
to the state procurement office within five working
days of the approved date. Within five working days of
receiving the approved application from the procurement
officer, the administrator shall list the qualified
Hawail product on the Hawall products list as a
registered Hawaiil product[+] with its effedtive date,
unless upon further review by the administrator the
product is determined not qualified [and-motify—the
et E - 5 : 3 .
ageretes—ordesigneesof—thedeeisien) . Applicants

whose products do not qualify as a Hawaiil product for a
solicitation or for the Hawalli products list shall be
notified in writing of the decision and the reasons
[Eherefor] .,

(g} Non-approved applicants may appeal the
decigion of the administrator or the procurement
officer:

1) [Aay—appricont-vwhose product—was—determined
Tifo £ 5 . Lt -
preducts—tister-—who—eentests—the
s . : : ; .
e%afgifif%EEEﬂaﬁﬁﬁ f??&%ﬁ&? Eheff appiieatron
therefore] The applicant shall file a written
reguest for reexamination of facts to the
administrator within five working days of the
notification date. The adminigstrator shall
respond to the applicant within thirty days
and shall have the sole discretion in
determining quallflcatlon for the preference

[=]; or
(2) The applicant shall file a written reguest
’ for reexamination of facts to the procurement
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§3-124-4

officer for a specific solicitation within
five working days of the notification date.
The procurement officer shall respond to the
applicant within five working days and shall
have the scole discretion in determining the
preference qualification.

. [4e3]1 (h) Should the administrator receive a
[protestt reguest challenging the validity of the
qualification, classification, or reexamination of a
Hawall product, the administrator may request an audit
of the information provided should the need arise to
determine - if the [proper—elassifiecation-of-the] product
is gqualified as defined under Hawaii product in section
103D-1002, HRS. A request for audit shall be sent to
the person having requested registration of the product
on the Hawaii products list, and the person shall bear
the cost of the audit. The administrator oxr
procurement officer may also request any additional
information determined necessary in order to qualify or
determine proper classification. [Fhe—administrater

shatt——appreve—or—rejeet the—eclassification-—for eseh
within—thirty-days after receipt of dnformation-]

{i} Should the procurement officer receive a
request to challenge the validity of the gqualification,
classification, or reexamination of a Hawaii product,
the request shall be received not later than five
working days after the igssuance of the written
notification, and shall contain a specific statement of
the factual grounds upon which reversal is socught. The
determination required by this section shall be final
and conclusive unless clearly erroneous, arbitrary,
capricious, or contrary to law.

[+£+-]1 (J) Application, renewal, and other forms

required shall be provided by the administrator. [Eff
12/15/95; comp 11/17/97; am and comp 11/25/02; comp
5/20/04; am 1 {(Auth: HRS §103D-202)

(Imp: HRS §§92F-14, 103D-1002)

§3-124-4 Solicitation procedure. (a)
Sclicitations to which this preference is applicable
shall refer to this subchapter and shall also contain a
notice [referringteo—the-place] where the Hawaii

products list [mey beezxamined] 1s avalilable.
{b} To be eligible for preference, a product shall

be qualified and registered on the Hawaii products
list.
(1) [Fre] A Hawaiil product approved by the state
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§3-124-4

procurement office shall have an effective
date of [when a product—is dekermined to—be
aatifiredand-registeredon—the Hawati:
preoduects—tist—+s] one month after the product
has been approved [y —the stote procurement
effice] .

(2) The procurement officer shall specify in the
public notice and solicitation the
application due date and ingtructions for
submittal. The due date shall be at least
five working days after the public notice
release date for bids pursuant to section
103D-302, HRS, and at least ten working days
arfter the public notice release date for
proposals pursuant to gection 103D-303, HRS.
The procurement officer shall issue addenda
of new ¢gualified Hawall product(s).

(c) To be listed in a solicitation, the effective
date when a product was qualified and registered on the
Hawaii products list shall ke no later than the date a
golicitation is first publicly advertised.

[d—TFhe—elassifireabion—of o registered Hawai st
preduct—en—thedatea soliettationds—first publiely
advertised—shall determine—the—preference sllowed—the
produei-|

[{+e)] (d) Prospective offerors shall be informed of
the registered Hawaii product and its established class
that meets the requirements for which offers are being
solicited. .

(1) When more than one registered Hawaii product
meeting minimum requirements is available, a
schedule describing all registered Hawaii
products and their established classes shall
be included in the solicitation.

(2) [Puarchasinegageneies] The procurement officer
shall provide in the solicitation appropriate
space(s) for offerors to indicate selection
of the Hawaii products preference and to list
the Hawaii product and its price f.o.b.
jobgite, unloaded, including applicable
general excise tax and use tax. [Bff
12/15/85; am and comp 11/17/27; am and
comp 11/25/02; comp 5/20/04; am

] (Auth: HRS §103D-202) (Imp:

HRS §103D-1002)

§3-124-5 Evaluation procedure and contract award.

{a) [ Fr—anvr—espenditure—of publiec—funds—resulting
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§3-124-5

are—invelveds] An application submitted with the offer
shall be accepted by the procurement officer for
determination review as prescribed in section 3-124-3.

(b} For evaluation purposgses, no preference shall
be considered when only registered Hawaii products are
offered.

(¢) Where offers include both registered Hawaii
products and non-Hawail products, for the purpose of
determining the lowest evaluated offer, the offer for
the Hawail product shall be decreased by its applicable

[threeper—cent—five—per——cent,—or] ten per cent or

fifteen per cent classification preference.

{(d) The contract amount shall be the amount of the
price offered, exclusive c¢f any preference.

(e} Should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
gspecified below. The preferences (1} through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
preferences (1) and (4) shall be subtracted from the
Hawaii products or recycled products price.

(1) Hawaii products list, pursuant to section

103D-1002, HRS;

(2} Tax adjustment for tax exempt cfferors,

pursuant to section 103D-1008, HRS;

(3) Preferred use of Hawaii software development

businegses, pursuant to section 103D-1006,

HRS;
(4) Recycled products, pursuant to section 103D-
1005, HRS;

(5) Reciprocal preference, pursuant to section
103D-1004, HRS;

(6) Printing, binding, and stationery work within
the State, pursuant to section 103D-1003,
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§3-124-5

HRS; '

(7Y Preference for perscns with disabilities,

pursuant to section 103D-1009, HRS.

(f) Should the price comparison for bids
submitted pursuant to section 103D-302, HRS, after
taking into consideration all applicable preferences,
result in identical total prices, award shall be made
to the offeror offering a registered Hawaili product in
preference to a non-Hawail product.

{g) For proposals submitted pursuant to section
103D-303, HRS, and after taking into consideration all
applicable preferences, the procurement officer shall

award the contract pursuant to section 3-122-57. [Eff
12/15%/95; am and comp 11/17/97; am and comp 11/25/02:
am and comp 5/20/04; am ] (ARuth: HRS

8103D-202) (Imp: HRS §103D-1002)

§3-124-6 Change in class status. (a) A person
whose product is on the Hawaii products list shall be
responsible for informing the administrator of:

{1} A change to the method of production or the
relative values of the Hawaili and non-Hawall
inputs to the production cost of the
product (s}, which could affect the product(s)
classification;

The discontinuation of product; or

(emy] Any change affecting the classification
or gqualification of the product [within—sisesy
days—eofthechange] .

(b} [E{;—E&{EE%4ﬁﬁ}—9figiﬂa%—aﬁﬁ%ieafieﬁ—*ﬁhefe
has—been—al Any [(ekemge] changes affecting [im] either
the method of production or the relative values of the
Hawaii and non-Hawaii inputs to the production cost of
the product (s}, which could affect the product(s)
classification, a new application [must)] shall be
submitted to the administrator within [sizey] five
working days of the change. The administrator shall
make a determination within fifteen working days of
submittal of new application of product classification.

{c}) Any change on a product application submitted
as part of an cffer that materially alters the
offeror’s ability to supply the Hawaiil product:

(1) The offeror shall notify the procurement
officer of the change no later than five
working days from when the offeror knows of
the change by submitting a letter to the
procurement officer, explaining why the
Hawaili product 1s not available, the

|
8] )
L
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§3-124-8

estimated date it will be available, and if
applicable, attach a confirmation letter from
the manufacturer or producer of the Hawaill
product.

(2) The procurement officer shall notify the
administrator within five working days of the
receipt of the offeror’s letter indicating
the discontinuation of the Hawaiil product or
its availability. Upon receipt of the
offeror’'s letter, the administrator shall
review the letter and update the Hawaiil
product list accordingly. [Eff 12/15/95; comp
11/17/97; comp 11/25/02; comp 5/20/04; am

. ] (Auth: HRS §103D-202)
(Imp: HRS §103D-1002)

§3-124-7 [RBienristl—sencewal—{a}— A persons
} ] ey ; 3 | - -

] . SR : ;

. [Bff 12/15/85; comp 11/17/97; comp 11/25/02;

comp 5/20/04; R ] (Auth: HRS §103D-202)
(Imp: HRS §103D-1002)

§3-124-8 Termination. If change of status is not
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reported as required in section 3-124-6 [+—ox—df+the

232471 the administrator shall terminate the
registration of the product [effeetive atthe end of

i : 1. Any person
terminated that desires to be reinstated on the Hawaii

products list shall submit a new application. [Eff
12/15/85; comp 11/17/97; comp 11/25/02; comp 5/20/04;
am ] (Auth: HRS §103D-202)

{(Imp: HRS §103D-1002)
§3-124-5 (Reserved) . "

2. Material, except source notes, to be repealed
is bracketed. New material is uhderscored.

B Additions to update scurce notes to reflect
these amendments are not underscored.

4, These amendments of chapter 3-124, Hawaii
Administrative Rules, shall take effect ten days after
filing with the Cffice of the Lieutenant Governor.

I certify that the forgoing are copies of the
rules, drafted in Ramseyer format pursuant to the
requirements of sgsection 91-4.1, Hawaili Revisged
Statutes, which were adopted by the Procurement Policy
Board and filed with the 0Office of the Lieutenant
Governor.

KEITH T. MATSUMOTO
Chairperscn
Procurement Policy Board

BRUCE A. COPPA
State Comptroller
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Deputy Attorney General
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DEPARTMENT OF ACCQUNTING AND GENERAI. SERVICES

Amendment to Chapter 3-125
Hawaili Administrative Rules

Adoption date
Historical Note. This amendment of section 3-125-13, Hawaii

Administrative Rules, replaces interim rules effective 03/28/11
(file no. 2962).

1. Section 3-125-13, Hawailii Administrative Rules, is
amended to read asgs follows:

*§3-125-13 Price adjustment in construction contracts. The
following paragraph or similar statement expressing the intent
of [#kis] the paragraph, shall be included in all construction
contracts for which price adjustments will be allowed:

*Price Adjustment Clause

(1} Price adjustment methods. Any adjustment in contract
price pursuant to a clause in this contract shall be
made in one or more of the following ways:

(A} By agreement cn a fixed price adjustment before
commencement of the pertinent performance:

(B) By unit prices specified in the contract or
subsequently agreed upon before commencement of
the pertinent performance;

(C) By the costs attributable to the events or
gituations under such clauses with adjustment of
profit or fee, all as specified in the contract
or subsequently agreed upon before commencement
of the pertinent performance;

(D) - In any other manner asgs the parties may mutually
agree upon before commencement of the pertinent
performance; or

{E) In the absence of agreement between the parties
the provisions of section 103D-501(b) (5), HRS,
shall apply.

(2} Submission of cost or pricing data. The contractor
shall be reguired to submit cost or pricing data if
any adjustment in contract price is subject to the
provisicns of section 103D-312, HRS. The submission
of any cost or pricing data shall be made subject to
the provisions of subchapter 15, chapter 3-122. A
fully executed change orxder or other document
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§3-125-13

(3)

permitting billing for the adjustment in price under
any method listed in paragraph (1) (A) thrcocugh (1) (D)
shall be issued within ten days after agreement on the
method of adjustment.

Determining Adjustments in Price. In determining the

adjustment in price to the government resulting from a
change, the allowances for all overhead, extended
overhead resulting from adjustments to contract time
{including home office and branch office overhead) and
profit combined shall not exceed the percentages set
forth below:

(A) TFor the contractor, for any work performed by its
own forces, twenty per cent (20%) of the cost;

{(B) For each subcontractor involved, for any work
performed by its own forces, twenty per cent
{(20%) of the cost;

(C) For the contractor or any subcontractor, for work
performed by their subcontractors, ten per cent
{(10%) of the amount due the performing
subcontractor. :

Not more than three line item percentages for fee and

overhead, not to exceed the maximum percentages shown

above, will be allowed regardless of the number of
tier subcontractors.

The government in determining an adjustment in price

{5)

using any of the methods listed in paragraph (1) (&)
through (1) (D) above may not mandate that the
contractor submit its proposal for a price adjustment
at a specified percentage that it unilaterally
considers to be acceptable,

Paragraphs (3)and (4)shall not be construed to impair

2o
bracketed.

the right of a contractor and government from mutually
agreeing to a price adjustment under any method listed

in paragraphs{1l) (A} through (1) (D} above.”" [Eff
12/15/95; am and comp NOV 17 1987; am 10/3/08; am
8/24/09; am ] {(Auth: HRS §8§5103D-202,

103D-501) (Imp: HRS §§103D-501, 103D-601, 103D-703)

Material, except source notes, to be repealed is
New material is underscored.
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3. Additions to updates source notes to reflect these
amendments are not underscored.

4. These amendments to chapter 3-125, Hawaii
Administrative Rules, shall take effect ten days after filing
with the 0ffice of the Lieutenant Governor.

I certify that the foregoing are copies of the rules,
drafted in the Ramseyer format pursuant to the reguirements of
section 91-4.1, Hawaii Revised Statutes, which were adopted on
, and filed with the office of the Lieutenant

Governor.

KEITH T. MATSUMOTO
Chairperson
Procurement Policy Board

BRUCE A. COPPA
State Comptroller

APPROVED AS TO FORM:

SUE

Deputy Attorney General
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