Hawaii Administrative Rules
Chapters 3-141 to 3-143 and 3-146, 148 and 3-149
Amendments and Compilation

December 18, 2012

Attached are copies of the proposed rules in Ramseyer format. The proposed changes to be
made and the reasons for the changes are:

1.

Chapter 3-141, General Provisions

a.

Section 3-141-407 Public Notice. The section is amended to replace posting of the
public notice to the proposal submittal deadline from “twenty-eight” to “thirty” days to
be consistent with the required public notice posting for HRS Chapter 103D
competitive sealed proposals.

Chapter 3-142, Planning

a.

Section 3-142-201 Planning. This section is amended to delete a comma from the
last sentence of (a)(1).

Section 3-142-202 Requests for information. This section has been amended:

e Subsection (a), first sentence. The words “prior to” are replaced by “during.” The
request for information should be prepared “during” the development of a request
for proposals.

e Subsection (f), first sentence. Reference to Section 3-143-614, Applications for
federal funding, is added.

Section 3-142-203 Collaboration of providers. This section is renamed “Participation
of providers” and amended as a result of ACT 004, SLH 2012.

Chapter 3-143, Competitive Purchase of Service

a.

Section 3-143-201 Preparing a request for proposals. This section is amended:

e Subsection (a)(2) and (a)(3) are moved for appropriate placement and clarity
purposes from section 3-143-302(b)(10) and (b)(11).

e Subsection (a)(12) is moved to section 3-143-302 where is it is more appropriate
and for clarity purposes

e Subsection (b) is added to reflect amendments resulting from ACT 004, SLH 2012.

Section 3-143-202.1 Proposal submittal deadline. This section is amended to change
the request for proposals submittal deadline from “twenty-eight” to “thirty” days to be
consistent with the required public notice posting for HRS Chapter 103D competitive
sealed proposals.
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Section 3-143-203 Orientation for requests for proposals. This section is amended:

e Subsections (a) and (c) are reworded for clarity purposes.

e Subsection (d) is amended to include other technological means to conduct an
orientation meeting.

e Subsection (f)(1) is reworded for clarity purposes.

Section 3-143-204 Submission and receipt of proposals. This section is amended:

e Subsection (a) is changed to state that proposals shall be actually received by the
purchasing agency by the proposal submittal deadline. Submittal of the proposal
by the postmark date is deleted because providers are now able to print mailing
labels; therefore, there is an unfair advantage if providers print the mailing label on
the date of the proposal submittal deadline, but complete and mail the proposal the
next day.

e Unnecessary wording is deleted from subsection (b).

Section 3-143-205 _Evaluaton of proposals and notice of award. This section is
amended by rewording for clarity purposes and correcting the subsection order.

Section 3-143-301 Addenda to requests for proposals. This section is amended by
rewording for clarity purposes.

Section 3-143-302 Service specifications for requests for proposals. This section is
amended:

e Unnecessary language in subsection (b) has been deleted.

e Subsections (b)(10) and (b)(11) are moved to section 3-143-201 where it is more
appropriate.

e Renumbered subsection (a)(11) is moved from section 3-143-201 for appropriate
placement.

Section 3-143-303 Notice of award. Subsection (b) is amended by deleting
unnecessary language The postmark date is a requirement pursuant to HRS §103F-
501, therefore, the notice of award is required to be mailed by the U.S. Postal Service.

Section 3-143-401 Discussions with applicants allowed before submittal deadline.
Subsection (d) title is amended by deleting “for material change” because the
subsection covers both material and nonmaterial changes.

Section 3-143-502 Use of electronic submission for competitive purchase of service.
This section is amended by deleting unnecessary language. The section is also
reworded for clarity purposes.

Section 3-143-505 Selection of substitute provider after early termination of contract.
This section is moved to where it is more appropriate under section 3-149-205 of the
Contracting chapter.

Section 3-143-609 Inadequate response to request for proposals. This section is
amended by rewording for clarity purposes.
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m. Section 3-143-614 Applications for federal funding. Subsection (b) is amended by
rewording for clarity purposes.

Chapter 3-146, Small Purchase of Service

a. Section 3-146-205 Quotations received. This section is amended and appropriately
placed from section 3-146-601.

b. Section 3-146-601 Procurement file. This section is moved to section 3-146-205
where it is more appropriate.

Chapter 3-148, Protest and Request for Reconsideration

a. Section 3-148-202 Resolution of protest by mutual agreement. This section is
amended by deleting subsection (b). Resolution of a protest by mutual agreement
should not require it to be in writing. Subsection (c) is renumbered “(b)” and
unnecessary language is deleted.

b. Section 3-148-301 Notice of protest. This section is amended:

e Unnecessary language is deleted from subsection (a)

e Subsection (f) is reworded to state that the notice of protest is considered
submitted when actually received by the purchasing agency and that it can be
submitted by the protestor by various means, not by just U.S. mail or hand
delivery.

c. Section 3-148-302 Settlement and scheduling conference. This section is amended:

e The section title is changed to “Protest settlement conference and schedule” for
clarity purposes.

e Subsections (a) to (d) are reworded for clarity purposes.

d. Section 3-148-303 Written protest. This section is amended:

e The section title is changed from “Written protest” to “Formal protest” for clarity
purposes.

e Subsection (b) is reworded for clarity purposes.

e Subsection (c) is reworded to state that the formal protest is considered submitted
when actually received by the purchasing agency and that it can be submitted by
various means, not by just U.S. mail or hand delivery.

e. Section 3-148-304 Response to protest. This section is amended:

¢ The word “formal” is added to the section title for clarity purposes.

e Subsection (b) is reworded for clarity purposes and to allow the purchasing agency
to send the response to the formal protest by various means, not by just U.S. mail
or hand delivery.

f.  Section 3-148-305 Reply by provider. This section is amended:
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e The section title is changed to “Reply by protestor” for clarity purposes.
e Subsections (a) and (b) are reworded for clarity purposes.

e Subsection (c) is reworded to state that the formal protest is considered submitted
when actually received by the purchasing agency and that it can be submitted by
various means, not by just U.S. mail or hand delivery.

Section 3-148-306 Decision by the head of the purchasing agency. This section is
amended:

e Subsections (b) to (d) are reworded for clarity purposes.

e Subsection (e) has been amended to allow the decision of the head of the
purchasing agency to transmit a extension notification or the protest decision by
any means, not by just U.S. mail or hand delivery.

Section 3-148-401 Request for reconsideration. This section is amended:

e Subsection (c) is reworded for clarity purposes.

e Subsection (d) is reworded to allow the request for reconsideration to be submitted
by various means, but shall be considered submitted when received by the chief
procurement officer.

e Subsection (e) title is changed to “Purchasing agency’s response to request” and
the subsection is reworded for clarity purposes.

Section 3-148-402 Decision by the chief procurement officer. This section is
amended:

e Subsections (a) to (d) is reworded for clarity purposes.

e Subsection (e) is reworded for clarity purposes and allows the chief procurement
officer to transmit the decision by any means, not by just U.S. mail or hand
delivery.

Section 3-148-501 Suspension of Award. This section is amended:

e Subsections (a) and (b) are reworded for clarity purposes.

Section 3-148-502 Requests for clarification. Subsection (a) is reworded for clarity
purposes.

Section 3-148-503 Form of evidence submitted during a protest or reconsideration.
This section is amended by rewording subsection (b) for clarity purposes.

Section 3-148-504 Conduct of the head of the purchasing agency during protests.

This section is amended by deleting subsection (b) because it is illogical to prohibit a
purchasing agency from discussing the protest with the head of the purchasing agency
who receives the notice of protest and formal protest.
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6. Chapter 3-149, Contracting

a. Section 3-149-205, Selection of substitute provider after early termination of contract,
is added and moved for appropriate placement from section 3-143-505.

b. Section 3-149-301, Extension of existing contract during procurement process.
Subsection (c)(2) is amending by changing “one hundred and eighty days” to “six
months” to be consistent with language in subsection (b)(2).

c. Section 3-149-302, Multi-term contract use, requirements and procedures. Subsection
(f) is reworded for clarity purposes.
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-141
Hawai i Adm ni strative Rul es

2012
1. Chapter 3-141, Hawaii Admi nistrative Rules,
entitled “General Provisions” is anended and conpil ed
to read as follows:
“HAVWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 141
CENERAL PROVI SI ONS

Subchapter 1 Pur pose and Scope

§3-141-101 Pur pose
§3-141- 102 Scope
83-141-103 Construction

Subchapter 2 CGeneral G ounds for Rejection

§3-141- 201 Rej ection for failure to cooperate or
deal in good faith
§3-141- 202 Rej ection for inadequate accounting

system



Subchapter 3 Recor d- Keepi ng

§3-141-301 Retenti on of procurenment records
§3-141- 302 Ret enti on of books and records
§3-141- 303 Confidentiality

Subchapter 4 Ceneral Operating Procedures

§3-141-401 Li sts of providers

83- 141- 402 Cost princi pl es

§3-141- 403 No exenption fromlaws governing the
treatment of persons with disabilities

83-141- 404 No exenption fromanti-conpetitive
practices

83- 141- 405 Sel ection of procurenent nethod

§3- 141- 406 Avail ability of forns

§3- 141- 407 Public notice

Subchapter 5 \Waivers and Exenptions

§3-141- 501 Wi ver of conpliance with
adm ni strative rules
§3-141-502 Repeal ed
§3-141-503 Exenptions from procurenent procedures

Subchapter 6 Procurenment Viol ations

83-141-601 Pur pose of procurenent violations
procedur es
83-141-602 Core Procedures
§3-141-603 Content of report of findings and
corrective action
83-141-604 Types of corrective action
§3-141- 605 Penal ti es
SUBCHAPTER 1

PURPOSE AND SCOPE
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83-141-101 Purpose. The purpose of these rules
is to pronote econony, efficiency, and effectiveness
in the procurenent of health and human services for
the state, by:

(1) Sinplifying, clarifying, and noderni zing the

| aw gover ni ng procurenent;

(2) Encouraging the continued devel opnent of
procurenent policies and practices to
accommodat e changi ng needs and
ci rcunst ances;

(3) Making the procurenent |aws and practices as
consi stent as practicabl e;

(4) Ensuring the fair and equitable treatnent of
all providers who deal with the procurenent
system of the state;

(5) Providing increased econony in procurenment
activities and maxim zing to the full est
extent practicable the purchasing val ue of
public funds;

(6) Fostering effective, broad-based conpetition
within the free enterprise system

(7) Providing safeguards for the maintenance of
a procurenment systemthat has quality and
integrity; and

(8) Increasing public confidence in the
procedures followed in public procurenent.
[Eff 6/19/99; conp 1/23/06; conp
] (Auth: HRS 8103F-106) (Inp: HRS
88103F- 101 to 103F-504)

83-141-102 Scope. The provisions of this
chapter are of a general character, and shall apply to
all procedures, matters, and issues arising in
connection with chapter 103F, HRS, or these rules.

[Eff 6/19/99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F-101 to 103F-
504)

83-141-103 Construction. These rules shall be
liberally interpreted to acconplish the purposes
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stated in section 3-141-101. [Eff 6/19/99; conp
1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-106)

SUBCHAPTER 2

GENERAL GROUNDS FOR REJECTI ON

83-141-201 Rejection for failure to cooperate or
deal in good faith. (a) A purchasing agency nay
rej ect any proposal, statement of qualifications, or
guotation submtted to it if, in light of all the
ci rcunst ances, the purchasing agency deens that the
applicant has failed to cooperate with the purchasing
agency, or to deal with the purchasing agency in good
faith.

(b) Actions constituting a failure to cooperate
or deal in good faith. Actions constituting a failure
to cooperate or deal in good faith include but are not
[imted to:

(1) The knowi ng w thhol di ng, om ssion, or

m srepresentation of information that is
material to an applicant's proposal; or

(2) The refusal to provide any information

reasonably requested or required by the
pur chasi ng agency.

(c) Procedure for rejection. Any rejection made
under this section shall be made in witing, and shal
i nclude a concise statenent of the actions justifying
the rejection. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS §8103F-106, 103F-
407) (Inp: HRS §103F-407)

83-141-202 Rejection for inadequate accounting
system (a) A purchasing agency may reject any
proposal or quotation submtted to it if, in light of
all the circunstances, the purchasing agency deens
that the applicant's accounting systemis inadequate
for keeping the procurenent and financial records
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requi red by the purchasing agency or the state
procurenent office.

(b) Requirenents for accounting systens. The
requi renents for an adequate accounting system may
include, but are not limted to:

(1) The ability to keep accurately all the
procurenent and financial records required
by | aw, the purchasing agency, or the state
procurenent office;

(2) The ability to permt tinely devel opnent of
all necessary cost data in the formrequired
by the specific contract type contenpl at ed;
or

(3) Conpliance with generally accepted
accounting principles.

(c) Procedure for rejection. Any rejection made
under this section shall be made in witing, and shal
i nclude a concise statenent of the reasons justifying
the rejection. [Eff 6/19/99; conp 1/23/06; conmp

] (Auth: HRS 88103F-106, 103F-
407) (Inp: HRS §103F-407)

SUBCHAPTER 3

RECORD- KEEPI NG

83-141-301 Retention of procurenment records.
Al'l procurenent records shall be retained and di sposed
of in accordance with chapter 94, HRS, and retention
gui del i nes and schedul es for records approved by the
conptroller. [Eff 6/19/99; conp 1/23/06; conp
] (Auth: HRS 8103F-106) (I np:

HRS 8§103F- 301)

83-141-302 Retention of books and records. Any
provi der or sub-provider who receives a contract or
contract anmendnent or nodification for which
programmatic, fiscal or expenditure data are required
shal |l maintain appropriate programmatic and fi nanci al
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records for three years fromthe date of final paynent
under contract. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS §103F-106) (I np:
HRS §103F- 301)

8§3-141-303 Confidentiality. Except as provided
in chapter 3-143, procurenent docunents shall be
avai l able for public review in accordance with
exi sting |l aw governing information practices. [Eff
6/ 19/ 99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F-401 to 103F-
504)

SUBCHAPTER 4

GENERAL OPERATI NG PROCEDURES

83-141-401 Lists of providers. (a) |In order to
facilitate the efficiency of the health and human
servi ces procurenent system purchasing agenci es nay
conpile lists of providers that nmay be interested in
conpeting for various types of contracts.

(b) No right to notice given. Inclusion on any
list conpiled under this section does not give a
provider any right to notice of requests for proposals
or other solicitations by a purchasing agency. Lists
of providers are conpiled solely for the conveni ence
of purchasi ng agencies, and shall not be construed to
confer any right or privilege on any provider included
on such a list.

(c) Procedure for conpilation. Lists of
provi ders may be conpil ed based on any procedure
reasonably cal cul ated to include as many potenti al
provi ders as practicable. Such procedures may include
but are not limted to listing the providers that
currently hold contracts with the purchasing agency,
listing providers who have responded to the purchasing
agency's recent requests for proposals, or other
solicitation made by the purchasi ng agency.
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(d) Updating lists. Purchasing agencies may
update |ists of providers conpiled under this section
as frequently as they deem necessary or advi sabl e.

(e) Public inspection of lists. Any list of
provi ders conpil ed under this section shall be
avai l abl e for public inspection at the purchasing
agency or office of the procurenent officer.

[Eff 6/19/99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-301)

83-141-402 Cost principles. (a) 1In order to
pronot e uni form purchasi ng practices anong purchasi ng
agencies that require health and human services, the
adm nistrator may, in conjunction with the purchasing
agenci es, establish cost principles for use in
contracts for health and human servi ces.

(b) Coordination with federal law. Nothing in
this section shall be construed to create an exenption
fromany cost principle or pricing requirenents
ari sing under federal |aw. Purchasi ng agencies
recei ving federal funding shall conply with applicable
federal cost principle and pricing requirenents,
unl ess the state cost principles are nore restrictive,
in which case the purchasing agency shall conmply with
the state cost principles.

(c) Wiiver for good cause. The head of a
pur chasi ng agency may, for good cause, waive
conpliance with any cost principles established under
this section. Such waiver shall be made in witing by
the head of the purchasi ng agency, and shall include
an explanation of the circunstances that justify the
wai ver. The witten waiver shall be placed in the
contract file, and appropriate notice of the waiver
shall be included in the request for proposals,
statenents of qualifications, or any other
solicitation, as applicable. [Eff 6/19/99; conp
1/ 23/ 06, conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 88103F- 105, 103F-301)
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83-141-403 No exenption fromlaws governing the
treatment of persons with disabilities. Nothing in
these rules or in chapter 103F, HRS, shall be
construed as an exenption fromthe Anmericans with
Disabilities Act (42 U S.C. 12101, et seq.), the
Rehabilitation Act (29 U S. C. 701, et seq.), the
I ndi viduals with Disabilities Education Act (20 U S. C
1401, et seq.), or any other federal, state, or county
| aw governing the treatnment of persons with
disabilities. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS §103F-106) (I np:
HRS 8§8103F-105, 103F-301)

83-141-404 No exenption from anti-conpetitive
practices. Nothing in these rules, or in chapter 103F,
HRS, shall be construed as an exenption from federal
state, or county laws forbidding anti-conpetitive
practices. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
HRS 8§8103F-203, 103F-301, 103F-401 to 103F-406)

83-141-405 Selection of procurenment nmethod. A
particul ar planned purchase of health and human
services may fall within the scope of nultiple nethods
of procurenent established by chapter 103F, HRS.
Whenever multiple nmethods of procurenment apply to a
si ngl e pl anned purchase, the head of the purchasing
agency shall select the applicable nethod of
procurenent that is in the best interests of the
state. [Eff 6/19/99; conp 1/23/06; conp
] (Auth: HRS 8103F-106) (Inp: HRS 88103F-401 to
103F- 406)

83-141-406 Availability of fornms. Forns and
instructions for submttal of proposals, statenents of
qual i fications, or other requests for funding may be
prescri bed by the adm nistrator. Purchasi ng agencies
shal | nmake available to applicants all necessary forns
for each respective procurenment nethod. [Eff and conp
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1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inp: HRS §§103F-401 to 103F-406)

83-141-407 Public Notice. (a) Public notice
shal | be nmade to encourage conpetition and obtain
information for planning or other collaborative
purposes. Public notice shall be given in accordance
with this section.

(b) Required contents of public notice. Public
notices shall include the follow ng information:

(1) A brief description of the service;

(2) Wen and where additional information wll
be avail able, such as a request for
proposals or the details of a request for
i nformati on;

(3) The submttal deadline for any responses to
t he noti ce;

(4) The date, tinme and place of any orientation
or neeting to be held;

(5) The nanme, phone nunber, address and e-nmai
address of the purchasi ng agency cont act
person to whominquiries may be addressed,
and

(6) Any other information a purchasing agency
deens appropri ate.

(c) Required internet publication. Al public

notices shall be posted on the internet website in a

| ocation or |ocations designated by the adm nistrator.
Notices shall remain posted until the submtta
deadline for responses, if any.

(1) Public notices for requests for proposals
shall be posted until the proposal submttal
deadl i ne, but not |ess than [twenty-—eight]
thirty days.

(2) Al other public notices shall be posted for
a mninum of seven days unl ess specified
el sewhere in these adm nistrative rules.

(d) Additional nedia for publication authorized.

In addition to the required internet publication,
ot her nmeans of public notice nmay be utilized to
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pronote conpetition anong providers, including but not
limted to:

(1) Publication in newspapers of general or
| ocal circulation;

(2) Tel ephone calls, United States nmail,
telefacsimle transm ssion, or electronic
mail to potential applicants on a provider
list conpiled in accordance with section
3-141-401;

(3) Publication in trade or conmunity
publications related to the service; or

(4) Publication by any public or private
t el ecommuni cati ons i nformati on networKk.
[Eff and conp 1/23/06; am and conp

] (Auth: HRS 8103F-
106) (Inmp: HRS 88103F-401 to 103F-406)

SUBCHAPTER 5

WAl VERS AND EXEMPTI ONS

§3-141-501 Waiver of conpliance with
admnistrative rules. The adm nistrator may, for good
cause, upon his or her own initiative or upon
application by the head of a purchasing agency, waive
a purchasi ng agency's conpliance with these rules.

[Eff 6/19/99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F- 101, 103F-
106)

§3-141-502 Repeal ed. [R 1/23/06]

8§3-141-503 Exenptions from procurenent
procedures. (a) In addition to the exenptions
specifically enunerated in section 103F-101, HRS, the
follow ng are al so exenpted from chapter 103F, HRS
(1) Subawards and subgrants to organizations
directed by the fundi ng source;
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(2) Gants and subsidies as those terns are

defined in chapter 42F, HRS;

(3) Affiliation agreenents with hospitals and

other health care providers required for

Uni versity of Hawaii clinical progranms; and

(4) Services of psychiatrists and psychol ogi sts

in crimnal and civil proceedi ngs when

required by court order or by the rul es of
court.

(b) Certain federally funded contracts.
Contracts for health and human services that are
wholly or partly funded fromfederal sources shall be
exenpt from chapter 103F, HRS, when

(1) The source of the federal funds inposes

conditions on the receipt of the federal

funds that conflict with the procedures and
requi renents established by chapter 103F,

HRS, and its inplenenting rules; or

(2) The contract is to provide health and human

services to inplenent a federal programthat

(A) Ildentifies a target class of
benefi ci ari es;

(B) Defines the requirements for a provider
to be qualified to participate in the
federal program and

(C) Has the price of the provided health
and human services dictated by federal
I aw.

(c) Further exenptions by the chief procurenent
officers. Chief procurenent officers may for good
cause, upon their own initiative, or upon application
by the head of a purchasi ng agency, exenpt additi onal
transactions. The head of the purchasi ng agency shal
submt a request for exenption and a notice of
exenption fromchapter 103F, HRS, to the chief
procurenent officer. The follow ng procedures shal
be foll owed when requesting an exenption from
procur enent :

(1) The request shall contain:

(A) The services to be purchased;

(B) The name of the provider;

(C The total contract funds
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(D) The termof the contract;

(E) An explanation describing how
procurenent by conpetitive neans i s not
practicable or not advantageous to the
St at e;

(F) A description of procedures followed to
ensure maxi mum fair and open
conpetition in selecting the provider;
and

(G Alist of state agency personnel who
will be involved in the approval
process and adm nistration of the
contract.

(2) The notice shall contain:

(A) A statenent that the state intends to
exenpt a purchase from procurenent for
good cause;

(B) A brief description of the services;

(© The name of the provider;

(D) The termof the contract;

(E) The funding anount of the contract;

(F) A statenent that any inquiries shall be
directed to the designated contact
person of the purchasing agency;

(G The nane, phone nunber and e-nmai
address of the designated contact
per son;

(H A statenent that any concerns to the
exenption nust be in witing and
recei ved by the chief procurenent
officer within seven days of the date
the notice was first posted; and

(I') The nanme and address of the chi ef
procurenent officer.

(3) The adm nistrator may prescribe the format
of the request and noti ce.

(4) The chief procurenent officer shall post the
request and notice on a internet website

wi dely accessible to the public for seven

days prior to any approval action.
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(5) Before granting an exenption under this
subsection, the chief procurenment officer
shall consult with the adm nistrator.

(6) The chief procurenent officer shall forward
a copy of the request for exenption from
chapter 103F, HRS, to the adm nistrator upon
approval or disapproval. [Eff 6/19/99; am
and conp 1/23/06; conp
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-
101)

SUBCHAPTER 6

PROCUREMENT VI CLATI ONS

8§3-141-601 Purpose of procurenent violation
procedures. The procurenent violation procedures
shal | i npl ement:

(1) A reporting and corrective action procedure
for failures to follow procurenent
procedures for health and human services
pursuant to chapter 103F, HRS, and chapters
3-140 to 3-149 of the admnistrative rules;
and

(2) A procedure for requesting after-the-fact
paynent to a provider. [Eff and conp

1/ 23/ 06; conp ] (Auth:
HRS 8103F-106) (Inp: HRS 88103F-401 to
103F- 406)

83-141-602 Core Procedures. For each occurrence
of a procurenent violation, the procedure shall be as
fol |l ows:

(1) The procurenent officer shall prepare and
submt a report of the procurenent violation
to the head of the purchasi ng agency;

(2) The head of the purchasing agency or a
designated review ng officer shall review
the report to determ ne whether corrective
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(3)

(4)

(5)

83-14
corrective

action is necessary to renedy the situation
or prevent any reoccurrence, and shal

submt the report of findings and corrective
action to the chief procurenent officer, in
accordance with sections 3-141-603 and 3-
141- 604,

| f paynent to a provider is also required,

t he head of the purchasing agency shal
include in the report of findings and
corrective action, a request for approval
fromthe chief financial officer for after-
t he-fact paynent;

The chi ef procurenent officer shal

det erm ne whet her appropriate corrective
action has been taken; and

Forward the request to the chief financial
officer for after-the-fact paynent approval,
if one has been requested. [Eff and conp
1/ 23/ 06; conp 1 (Auth
HRS 8103F-106) (Inp: HRS 88103F-401 to
103F- 406)

1-603 Content of report of findings and
action. (a) The report of findings and

corrective

(1)

(2)

(b)

format to

action shall include at a m ninum
The circunstances | eading up to the

unaut hori zed procurenent and an expl anation
why t he established procedures were not
f ol | owed;
Whet her there were any indications of intent
to deliberately evade established purchasing
pr ocedur es;
Any | ack of procurenment information and
trai ni ng;
Whet her this is a first occurrence; and
Whet her appropriate witten assurance and
saf eguards have been established to preclude
a subsequent unaut horized procurenent.
The adm ni strator may prescribe the report
be used by purchasing agencies. [Eff and
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conp 1/23/06; conp ] (Auth: HRS
§103F-106) (Inp: HRS 88103F-401 to 103F-406

83-141-604 Types of corrective action.
Corrective actions may include, but are not limted
to:

(1) Training;

(2) Changes in planning and procedures;

(3) Mdifying internal purchasing tinetables;
and

(4) A reduction of an enpl oyee’s purchasing
authority. [Eff and conp 1/23/06; conp

] (Auth: HRS 8103F-106)

(I'mp:  HRS 88103F-401 to 103F-406)

8§3-141-605 Penalties. (a) A person who
contracts for services in a manner the person knows to
be contrary to the requirenments of chapter 103F, HRS,
and its admnistrative rules shall be liable for al
costs and damages to the State arising out of the
vi ol ati on.

(b) A person who knowi ngly or intentionally
contracts for or purchases health and human services
under a schene or artifice to avoid the requirenents
of chapter 103F, HRS, shall be referred to the
attorney general for possible crimnal prosecution.
The person shall be subject to renmoval fromoffice and
shall be liable for any sumpaid by the State in
connection with the violation, and that sum together
with interests and costs, shall be recoverable by the
State.” [Eff and conmp 1/23/06; conp
] (Auth: HRS 8103F-106) (Inp: HRS 88103F-401 to
103F- 406)

1. WMaterial, except source notes, to be
repeal ed is bracketed. New material is underscored.

2. Additions to update source notes to reflect
t hese anendnents and conpil ation are not underscored.
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3. These anendnents to and conpil ati on of
chapter 3-141, Hawaii Admi nistrative Rules, shall take
effect ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revi sed
Statutes, which are adopted on
and filed with the Ofice of the Lieutenant Governor.

Chai r per son
Procurenent Policy Board

State Conptroller

APPROVED AS TO FORM

Deputy Attorney Ceneral



DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-142
Hawai i Adm ni strative Rul es

2012

1. Chapter 3-142, Hawaii Adm nistrative Rules,
entitled “Planning” is anmended and conpiled to read as
foll ows:

“HAWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 142

PLANNI NG
Subchapter 1 Pur pose and Scope
§3-142-101 Pur pose

§3-142-102 Scope

Subchapter 2 Pl anning Activities and Mt hods

§3-142-201 Pl anni ng
§3-142- 202 Requests for information
§3-142- 203 Participation of providers

Subchapter 3 State Agency Pl anni ng

§3-142-301 State agency planning activities
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§3-142-101

83-142- 302 St at e agency pl anni ng schedul e

Subchapter 4 State Procurenent O fice Planning

§3-142-401 State procurenent office planning
activities
§3-142-402 State procurenent office planning
schedul e
83-142- 403 Assi stance in provider planning
SUBCHAPTER 1

PURPOSE AND SCOPE

83-142-101 Purpose. The purpose of this chapter
is to encourage purchasing agencies to adopt uniform
pl anni ng practices in order to create greater
ef ficiency and econony in the procurenment and purchase
of health and human services. [Eff 6/19/99; conp
1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-301)

83-142-102 Scope. The provisions of this
chapter shall apply to all purchasing agencies
pur chasi ng health and human servi ces under chapter
103F, HRS, and these rules. [Eff 6/19/99; conp
1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-301)

SUBCHAPTER 2

PLANNI NG ACTI VI TI ES AND METHODS

8§3-142-201 Planning. (a) Planning is a general
termthat enconpasses different types of activities
carried out by different agencies wthin governnent
and organi zations within the community. |In order to
define clearly the different subsets of planning

142-2



§3-142- 201

activities under chapter 103F, HRS, the follow ng
categories are established:

(1)

(2)

(3)

Pl anning to determ ne what service to
purchase. Purchasing agencies carry out

i nformation gathering and analysis with

i nput from funders, other state agencies,
client advocacy organi zations and providers
on how to achieve better results in reaching
goal s established by statute or funder's
condi tions, or community planni ng processes.
Pur chasi ng agenci es al so review the program
nmoni toring and eval uation reports for
current contracts. This subset of planning
activities is initiated by the purchasing
agency. The scope of a purchasi ng agency's
pl anni ng[ ] may be defined by its statutory
| anguage;

Pl anning to establish procurenent schedul es
and requirenments. Chapter 103F, HRS,
establishes two advi sory groups to assi st
the adm nistrator with devel opnment of
procurenent instructions to all purchasing
agencies. The adm nistrator weighs and
consi ders these recomrendations in
conjunction with decisions by state policy-
makers responsi bl e for budget and
expenditure instructions. These

i nstructions guide all purchasi ng agencies
on when and what annual and bienni al

pl anni ng and procurenent activities my be
carried out. The scope of the instructions
islimted to common activities, schedules,
or guidelines that affect all purchasing
agenci es; and

Pl anning wi th provider organizations.

Pur chasi ng agenci es may seek pl anni ng
information from providers. Purchasing
agenci es are encouraged to collaborate with
provi ders through sharing of planning
information and analysis that result|[s] in
i nproved service specifications for

pur chased services and progress towards
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desired outcones. [Eff 6/19/99; conp

1/ 23/ 06; am and conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-
301)

8§3-142-202 Requests for information. (a) At a
m ni mum a purchasi ng agency shall prepare a request
for information [prer—te] during the devel opment of a
request for proposals to obtain community input and
facilitate community planning activities. A request
for information may al so be prepared at any other tine
to facilitate a purchasing agency's planning
activities and may be sent to any know edgeabl e person
or entity that the purchasing agency deens advi sabl e.
(b) Perm ssible subjects. A request for
informati on may address any subject relevant to a
pur chasi ng agency's planning activities and in
preparation for a solicitation, including but not
l[imted to:
(1) Long- and short-term goal s and objecti ves,
or the objective of a procurenent;
(2) The target population or clients to be
served;
(3) The services the purchasing agency
antici pates may be necessary to achieve its
goal s and obj ecti ves;
(4) Service specifications, feasibility, or
cost; or
(5) Request for expressions of interest to
provi de a service.
(c) Formof request. At a mninmm a request

for information shall be in witing and shall i nclude:
(1) The nane of the state agency issuing the
request;
(2) A description of the information being
sought ;

(3) The procedure for responding;

(4) A statenent that participation is optional,
and is not required to respond to any
subsequent procurenent action a purchasing
agency nmay take;
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(5) A statenent that neither the purchasing
agency nor the interested party respondi ng
has any obligation under the request for
i nformation; and

(6) |If applicable, other nmeans by which the
request for information is being solicited,
including but not limted to an oral
presentation, neeting, telephone survey,
el ectronic nmedia, or any conbination of
t hese net hods.

(d) Public notice. Public notice shall be given
for all requests for information in accordance with
section 3-141-407 and shall be posted for a m ni mum of
seven days.

(e) Waiver for good cause. When the nature and
ci rcunst ances of the service and the community need
remai n unchanged, the head of a purchasi ng agency may
wai ve conpliance with the issuance of a request for
information. The waiver shall be in witing and shal
include justification for the waiver. The waiver
shall be placed in the procurenent file and al so
included in the request for proposals. Wivers shal
not be granted for requests for information issued
pursuant to subsection (f).

(f) Federal grant applications. Wen utilizing
a request for information, pursuant to section 3-143-
614, to select a provider for inclusion in a federal
grant application, the request for information shal
i nclude, but not be limted to:

(1) The nane of the state agency issuing the

request;

(2) A statenent that the request is being issued
for the purpose of including a provider or
providers in a federal grant application
which may result in a contract with the
provider if the state is awarded;

(3) A description of the service or services
bei ng sought;

(4) The criteria by which applicants will be
eval uated for selection;

142-5



§3-142- 202

(5) The deadline by which responses to the
request for information shall be submtted;
and

(6) Any other requirenents that the purchasing
agency deens relevant to the request.

[Eff 6/19/99; am and conp 1/23/06; am and
conp ] (Auth: HRS
8103F-106) (Inp: HRS 8103F-301)

§3-142-203 [ GeHaboration]| Participation of
providers. (a) Purchasing agencies may ask providers
to participate in purchasing agency planning
activities, prior to release of a request for
proposal s, [+hA—erder] to create greater efficiency,
responsi veness, and organi zation in neeting the
heal th, social and econom c needs of the various
conmuni ti es.

(b) Areas for [eeHaberatioen—| participation.
Specific areas for [eeHaberation—w-th| participation
of providers may include, but are not limted to:

(1) Sharing of information on conmunity needs;

(2) Determnation of best practices;

(3) Inventory of avail able resources;

(4) Budgetary or cost factors;

(5) Configuration of services; [and]

(6) Recommendations for service specifications

and requirenments[.];

(7) Evaluating efficiencies in delivering

exi sting services and recommendi ng
strategies for elimnating gaps in service
delivery; and

(8) Recommending cost-efficient and effective

service alternatives.

(c) As part of the contract conditions,
pur chasi ng agencies may require a provider to
participate in planning activities pursuant to
subsection (b), providing that the requirenent is
addressed in the request for proposals.

[£e}] (d) No disqualification from procurenent.

[ bheonpensated—provider| Provider participation [+s
encouraged—and—such—inavelverent] in planni ng pursuant
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to subsection (a) shall not disqualify any responsible
provi der fromresponding to any subsequent procurenent
actions a purchasing agency may take.

[£eh] (e) No exenption fromanti-conpetitive
practices. The collaborative practices permtted
under this section shall not be construed to create an
exenption to allow anti-conpetitive practices
ot herwi se prohibited by federal, state or county | aw.
[Eff 6/19/99; am and conp 1/23/06; am and conp

] (Auth: HRS 88103F- 106, 103F-
203) (lnmp: HRS 8103F-203)

SUBCHAPTER 3
STATE AGENCY PLANNI NG

83-142-301 State agency planning activities.

(a) To make decisions on the type and anount of
services to purchase, purchasing agencies shall carry
out planning activities, including but not limted to:

(1) Receiving information from funders,
including the | egislature, federal agencies,
and private foundations on funding terns and
condi ti ons;

(2) Asking for information fromother state
agenci es on services to the sane comunity,
famlies, children, adults, or school, or on
cooperative strategies to nmake progress
towards achi eving a shared goal

(3) Uilizing the contracts database issued by
the adm nistrator to analyze information on
simlar services and services to the sane
conmunity or target groups;

(4) Taking into account the views of service
reci pients and comrunity advocacy
organi zati ons on conditions affecting the
achi evenent of mandated goal s;

(5) Taking into account the views of provider
organi zati ons on how to i nprove service
specifications to better achieve mandat ed
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goal s, a request for information may be

utilized as provided in section 3-142-202;
(6) Analyzing information from program

nmoni tori ng and eval uation reports for

current contacts; and

(7) Analyzing socio-economc and health data for

trends, and analyzing waiting |lists and
client satisfaction surveys to determ ne
demand factors.

(c) Agencies determ ne planning activities.

Pur chasi ng agenci es shall determ ne which types of

pl anning activities they will carry out, and at which
time intervals, based on the type of service being
purchased, the availability of staff and resources;
and the scope of purchasi ng agency discretion to

adj ust the type or amount of services being purchased.
When a conpetitive procurenent is subsequently
conducted, planning activities utilized shall be
listed in the request for proposals.

(d) Planning information part of budgeti ng.

Pl anning information shall be considered in the

pur chasi ng agency's bi enni um budgeti ng process, but

does not solely determ ne budget recommendati ons.

Pur chasi ng agency budget recomrendati ons are subject
to deci sion-naking at the departnental and executive
| evel s in order to ensure accordance with statew de

program and fiscal priorities.

(e) Public inspection of planning information
activities. A brief reference to the planning
activities utilized by a purchasing agency for
consideration in the budgeting and purchasing
deci sions for services shall be included in the
request for proposals. The referenced docunents shal
be made available for public inspection. [Eff
6/ 19/ 99; am and conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-301)

83-142-302 State agency planning schedul e.
(a) The planning activities schedule for a particul ar
service shall be determ ned by the length of the
service contract, for exanple, every two years for two
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year contracts, every four years for four year
contracts, and so on.

(b) Waiver of planning activities for good
cause. The head of a purchasing agency may waive
pl anning activities for procurenent upon a witten
determnation it is in the best interest of the State.
The wai ver shall be in witing and shall include an
expl anation of the circunstances justifying the
wai ver. The witten waiver shall be placed in the
procurenent file and included in the request for
proposals. [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:

HRS 8103F- 301)

SUBCHAPTER 4

STATE PROCUREMENT OFFI CE PLANNI NG

83-142-401 State procurenent office planning
activities. (a) The admnistrator nay carry out the
pl anning activities provided in this subchapter prior
to establishing procurenent instructions to al
pur chasi ng agencies. The adm nistrator shall weigh
and consider the advice of the interagency conmmttee
and the community council as provided in this section.

(b) The interagency commttee on purchase of
heal th and human services. The interagency commttee,
whi ch is conposed of heads of purchasing agencies or
their designated representatives, shall assist the
adm nistrator on matters including, but not limted
to:

(1) How, when, and on what issues, to secure
input fromproviders to facilitate
pur chasi ng agency deci si on- naki ng;

(2) Schedul es for planning and purchasing health
and human servi ces;

(3) Criteria to evaluate proposals for
conpetitive and restrictive purchase of
servi ces; and

142-9



§3-142-401

(4) Education and training needs of purchasing
agenci es and providers.

(c) The community council. The comunity
council, which is conposed of nine appointed nenbers
and one ex-officio nenber of the interagency
commttee, shall assist the adm nistrator with advice
on matters including, but not limted to:

(1) Wen, and on what issues, to secure input
fromproviders to facilitate purchasing
agency deci sion-nmaking and how to facilitate
provi der participation in purchasing agency
pl anni ng and pur chasi ng;

(2) Schedules for planning and purchasing health
and human servi ces;

(3) Criteria to evaluate proposals for
conpetitive and restrictive purchase of
servi ces;

(4) Education and training needs of purchasing
agenci es and providers; and

(5) WMarket or business concerns facing providers
that may affect the availability of services
and the scope of conpetition.

(d) No conflicts with other authorized policies.

The admi ni strator shall issue instructions that
i ncorporate, and do not conflict with, current
Governor's executive orders, state conptroller's
adm nistrative directives, and attorney general's
opi nions that nmay, by statute, establish guidelines or
instructions to purchasing agencies which restrict or
di rect the budgeting, contracting and expenditure of
public funds. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
HRS 8§88103F-201, 103F-202, 103F-301)

83-142-402 State procurenent office pl anning
schedule. Instructions fromthe adm nistrator that
cover topics including but not limted to, issues
listed in section 3-142-401 will normally be issued to
pur chasi ng agencies in coordination with budgeting and
expenditure instructions that are issued on an annual
or biennial basis. Information to assist the
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adm nistrator fromthe interagency conmittee and the
community council may be provided on an annual or

bi enni al basis, as appropriate. [Eff 6/19/99; conp

1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-301)

83-142-403 Assistance in provider planning.
(a) In order to assist providers to plan their
organi zati ons' budgets and staff levels on a
predi ctable and tinely basis, the adm nistrator shal
make information on antici pated purchases public
annual | y.

(b) Planned purchases. Purchasing agencies
shall submt a list of services, which they anticipate
purchasing in the com ng years and the anti ci pated
met hod of procurenent. The purchasi ng agenci es shal
transmt their lists to the admnistrator at the tinme
and in the manner prescribed by the adm nistrator.

(c) Consolidated report of planned purchases.
The adm ni strator shall prepare a consolidated report
of the services that purchasing agencies anticipate
purchasing in the comng years. The adm nistrator
shall make the report available in a manner reasonably
calculated to provide fair and equal access to al
providers that mght be interested in conpeting to
provi de the antici pated services.

(d) Changes allowed. The lists and consoli dated
report shall not obligate purchasing agencies to
solicit proposals for any service included, because
pur chasi ng agenci es may experi ence changes to pl anned
expenditures after the report is made available to
interested providers.” [Eff 6/19/99; am and conp
1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-301)

2. Material, except source notes, to be repeal ed
is bracketed. New material is underscored.

3. Additions to update source notes to reflect
t hese anendnents and conpil ation are not underscored.
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4. These anendnents to and conpil ation of chapter
3-142, Hawaii Adm nistrative Rules, shall take effect
ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revi sed
Statutes, which are adopted on
and filed with the Ofice of the Lieutenant Governor.

Chai r per son
Procurenent Policy Board

State Conptroller

APPROVED AS TO FORM

Deputy Attorney Ceneral
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-143
Hawai i Adm ni strative Rul es

2012

1. Chapter 3-143, Hawaii Adm nistrative Rules,
entitled “Conpetitive Purchase of Service” is anended
and conpiled to read as foll ows:

“HAWAI | ADM NI STRATI VE RULES
TITLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 143

COWPETI Tl VE PURCHASE OF SERVI CE

Subchapter 1 Pur pose and Scope

§3-143-101 Pur pose
§3-143-102 Scope

Subchapter 2 Core Procedures

§3-143- 201 Preparing a request for proposals
83-143- 202 Public notice of requests for proposals
83-143-202.1 Proposal submittal deadline

§3-143-202. 2 Access to request for proposals

§3-143- 203 Oientation for requests for proposals
83-143- 204 Subm ssion and recei pt of proposals
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83-143- 205 Eval uation of proposals and notice of

awar d
§3-143- 206 Single or nultiple awards
83-143- 207 Mbdi fi cati ons before contract execution

Subchapter 3 Cont ent Requirenents

§3-143- 301 Addenda to requests for proposals

§3-143- 302 Service specifications for requests for
proposal s

83- 143- 303 Noti ce of award

Subchapter 4 Al owabl e Conmuni cati ons

§3-143-401 Di scussions with applicants all owed
before subm ttal deadline

83-143-402 Subm ssion of questions before
subm ttal deadline

§3-143- 403 Di scussions with applicants after
subm ttal deadline

§3-143- 404 Di scussions with applicants after
notice of award and before contract
execution

Subchapter 5 Expedi ting Procedures

§3- 143- 501 Repeal ed

83-143-502 Use of el ectronic subm ssion for
conpetitive purchase of service

§3- 143- 503 Repeal ed

§3-143-504 Submi ssi on of proposals on el ectronic
medi a

83- 143-505 Repeal ed

Subchapter 6 M scel | aneous Procedures

83-143-601 Modi fi cation, correction, or w thdrawal
of proposals before submtta
deadl i ne
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§3- 143- 602

§3-143- 603
§3- 143- 604

§3- 143- 605
§3-143- 606

§3- 143- 607
§3-143- 608

§3- 143-608.

§3-143- 609

§3-143-610
§3-143-611

§3-143-612
§3- 143-613
§3- 143-614
§3-143- 615
§3- 143-616

§3-143-617
§3- 143-618
§3-143-619

§3-143-101

§3-143-101

Proposal s deened firmoffers after
submi ttal deadline

Late proposals rejected

Confidentiality and public access to
docunent s

Mul tiple proposals and alternate
proposal s

Correction of errors after submttal
deadl i ne

Fi nal revised proposals

Secondary purchase of conpetitive
pur chase of service

Joint request for proposals

| nadequat e response to request for
proposal s

Rej ection of proposals

Modi fication of proposal by parti al
rejection

Di sposition of rejected proposals

Cancel | ati on of request for proposals

Appl i cations for federal funding

Regi ster of proposals

Public inspection of conpetitive
pur chase of service records

Repeal ed

Repeal ed

Conpetitive purchase of service record
of procurenent actions

SUBCHAPTER 1

PURPOSE AND SCOPE

Pur pose. The purpose of this chapter

is to inplenment section 103F-402, HRS, which
establi shes the conpetitive purchase of service nethod

of procurenent,
the use of this nmethod of procurenent.

conp ]
(Inp:  HRS §103F- 402)

conp 1/23/06

§103F- 106)

by providing rules and procedures for
[Eff 6/19/99;
(Auth: HRS
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83-143-102 Scope. The conpetitive purchase of
service nethod of procurenent may be used for any
pur chase of health and human servi ces governed by
chapter 103F, HRS. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:

HRS §103F- 402)

SUBCHAPTER 2

CORE PROCEDURES

83-143-201 Preparing a request for proposals.
(a) The request for proposals is used to initiate a
conpetitive purchase of service procurenent and shal
i ncl ude:

(1) The service specifications prepared in
accordance with section 3-143-302 for the
services to be procured;

(2) Specifying whether single or nultiple
contracts are to be awarded and defining the
criteria for the nultiple award, if
appl i cabl e;

(3) Specifying whether single- or nmulti-term
contracts are to be awarded and defining the
ternms, including but not limted to initial
contract termand conditions for extension;
multi-termcontracts shall be in accordance
with section 3-149-302;

[£2] (4) Al applicable general and speci al
conditions and tax clearance requirenents
that will be inposed on the successful
appl i cant by contract;

[3)] (5) A statenment indicating that the award
of a contract and any all owed renewal or
extension shall be subject to the
availability of appropriated funds;

[£4)] (6) Instructions and information for
applicants including but not limted to the
date, tinme and place for the orientation for
the request for proposals, the submttal
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deadl i ne, and the place where proposals
shal | be subm tted;

[£5] (7) Planning activities utilized in
accordance wth section 3-142-301,

[£6)] (8) Specific criteria to be used in
eval uation of proposals that shall include
the foll ow ng:

(A) Technical capability and approach for
nmeeti ng performance requirenents;

(B) Conpetitiveness and reasonabl eness of
unit of service;

(C© Managerial capabilities;

(D) Cost, or, if applicable, cost per unit
of service; and

(E) Any additional criteria determned to
be useful by the purchasi ng agency;

(] (9) A statement of the relative priority of
the various evaluation criteri a;

[68)] (10) A statenent regardi ng any secondary
purchasers participating in the request for
proposal s as provided in section 3-143-608;

[(9)] (11) A statenent regarding the allowability
of multiple or alternate proposals as
provi ded in section 3-143-605;

[(20)] (12) A statenment that provider
participation in a purchasing agency's
efforts to plan for or to purchase health
and human services, prior to the purchasing
agency's rel ease of a request for proposals
i ncluding the sharing of information on
communi ty needs, best practices, and
provi ders' resources, shall not disqualify
provi ders fromsubmtting proposals if
conducted in accordance wth sections 3-142-
203 [er—3-143-618];

[(3H)] (13) The criteria by which the perfornmance

under the contract wll be nonitored and

eval uat ed;

[ e . e .

CE23-Any SpecHii-o—requirensats el_qualllleatlens
th?t'an applleanf ”Hsf WEEE"P orde fg . |
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to—H-ecensure—or—aceredi-tation-] (noved to 3-
143-302)
[(£3)] (14) A statement that upon request from
t he purchasi ng agency, each applicant shal
submt any additional materials and
docunent ati on reasonably required by the
purchasi ng agency in its evaluation of the
proposal s; and
[ (34)] (15) Any other statenent, disclainmer, or
wai ver required by |aw
(b) If a purchasing agency, at its option, nakes
it arequirenent for a provider to participate in
pl anning activities in accordance with section 3-142-
203, the requirenents shall be addressed in the
requests for proposals and al so made a provi sion of
the awarded contract. [Eff 6/19/99; am and conp
1/ 23/ 06; am and conp ] (Auth: HRS
88103F- 106, 103F-203) (lnp: HRS 88103F-203, 103F-
402)

83-143-202 Public notice of requests for
proposals. Public notice of requests for proposals
shall be made to encourage conpetition anong providers
so that the state obtains the nost advant ageous
proposal or proposals that the nmarket can support.
Public notice shall be nmade in accordance with section
3-141-407. [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS §8103F-106, 103F-
402) (Inp: HRS 8103F-402)

83-143-202.1 Proposal submittal deadline. (a)
Unl ess wai ved in accordance with subsection (b), the
subm ttal deadline shall be at |east [twenty-eight]
thirty days fromthe rel ease date of the request for
proposal s.

(b) Shortened tinme for submttal deadline. The
chi ef procurenent officer or head of the purchasing
agency nmay approve to shorten the [twenty-eight]
thirty day period required in subsection (a), upon a
witten determ nation by the purchasing agency that:
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(1) Adequate conpetition will be possible in
spite of the shorter tine period; and

(2) The shorter tinme period will allow potenti al
applicants a reasonable tinme to prepare
their proposals. [Eff and conmp 1/23/06; am
and conp ] (Auth: HRS
88103F- 106, 103F-402) (Ilnp: 103F-402)

83-143-202.2 Access to request for proposals.
The request for proposals shall be available to the
public at the offices of the head of the purchasing
agency or procurenment officer issuing the request for
proposals. The adm nistrator may require that
requests for proposals be nmade avail able on a central
website. [Eff and conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-402)

8§3-143-203 Oientation for requests for
proposals. (a) To provide greater efficiency and
uniformty in the planning and procurenent of health
and human services, |[erientations| an orientation to
expl ain the procurenent requirenments of the purchasing
agency shall be conducted by the purchasing [agencies]
agency for [alH] requests for proposals issued.

(b) Notice of orientation. An orientation for a
request for proposals shall be conducted after the
request for proposals is issued. The notice of the
orientation shall be given in the request for
proposal s.

(c) Tinme for orientation. The orientation shal
be held between five and fifteen working days after

t he public notice has been issued] —ertonrg—enough

: I : Lo | I . |
order—to—alowl . A longer period of tinme may be
al l owed for applicants to beconme famliar with the
request for proposals prior to the orientation, [but
sufH-etentty] however, the purchasi ng agency shal
provide sufficient tinme before proposal deadline to
al l ow applicants consideration of the orientation
results in preparing their proposals.
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(d) Place for orientation. An orientation shal
be conducted on the island on which the requested
service will be provided. |If a request for proposals
requests services to be provided on nmultiple islands,
t hen the purchasi ng agency shall hold its orientation
on the island that will receive the | argest share of
the requested services at the location or |ocations
specified in the request for proposals[.], or, when
appl i cabl e, the purchasing agency nay use an
interactive conference technol ogy, audi o or audi o and
visual, including tel econference, video conference,
and voice over internet protocol to conduct an
orientation for nultiple |ocations.

(e) No inplied anmendnent of request for
proposals. No statenent or clarification nade by the
pur chasi ng agency at the orientation shall be
construed as an anendnent to the request for proposals
unless a witten addendumis published in accordance
with section 3-143-301. Substantive matters raised at
the orientation shall be nmade available to al
prospective applicants by addendum

(f) Waiver fromorientation. The chi ef
procurenent officer may wai ve the requirenments of this
section for good cause. Any waiver issued under this
subsection shall be in witing, and shall state the
circunstances that justify good cause for the waiver.
Circunst ances constituting good cause include, but are
not limted to the foll ow ng:

(1) A witten [Hnding—ecertified| determ nation

by the head of the purchasi ng agency, that
the request for proposals issued is
substantially simlar to other requests for
proposal s for the sane services issued by
t he purchasi ng agency in the past, and
potential applicants are already famliar
with the requirenents of the request for
proposal s for that reason;

(2) The total value of the services being
procured is | ess than $50, 000; or

(3) Any other circunmstance in which the costs of
hol ding the orientation outweigh the
benefits to be obtained from hol ding the
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orientation. [Eff 6/19/99; am and conp

1/ 23/ 06; am and conp ]
Auth: HRS 8103F-106) (Inp: HRS 88103F-301,
103F- 402)

83-143-204 Subm ssion and recei pt of proposals.
(a) Proposals shall be submtted to purchasing
agencies no later than the submttal deadline.
Proposal s may be subm tted by hand-delivery or United
States mail. Proposals shall be considered received
when actually received by the purchasi ng agency.
Proposal s received after the deadline shall be
rejected in accordance with section 3-143-603.

(1) Proposals submtted by hand-delivery shall

603-]

(b) Proposal submittals by el ectronic nmeans.
Proposal s subnitted by el ectroni c nmeans| —reluding
telefaesimtes| shall be allowed only when expressly
authorized in the request for proposals and shall be
in accordance with section 3-143-502.

(c) Procedure for receiving docunents. Unless
an alternate procedure is proposed by a purchasing
agency and approved by its chief procurenent officer,
proposal s, nodifications to proposals, and w thdrawal s
of proposals shall be received according to the
procedure in this subsection. Upon receipt of
proposal s by a purchasi ng agency at a desi gnated
| ocation, proposals, nodifications to proposals, and
w t hdrawal s of proposals shall be date-stanped and,
when possible, tine-stanmped. 1In addition to such
ti me- and dat e-stanpi ng, purchasing agenci es nay issue
receipts to applicants. Al docunents so received
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shall be held in a secure place by the purchasing
agency and not exam ned for eval uation purposes until
the submittal deadline.

(d) The purchasi ng agency shall keep a register
of all proposals received in accordance with section
3-143-615. [Eff 6/19/99; am and conp 1/23/06; am and
conp ] (Auth: HRS 8103F-106)
(I'mp:  HRS 8103F-402)

83-143-205 Eval uation of proposals and notice of

responsi ve proposal s recelved by the proposal
subm ttal deadline shall be [examned| reviewed and
eval uated by the purchasi ng agency in accordance with
this section.
(b) Evaluators. The procurenent officer[+] or
an evaluation conmttee of designated reviewers
sel ected by the head of the purchasi ng agency or
procurenent officer shall review and eval uate
proposal s. [A-copy—ofthe docunentidentifying any
review| |dentification of evaluation conmttee nenbers
and any subsequent changes thereto shall be placed in
the procurenent file.
(1) Wen an evaluation comrittee is utilized to
eval uate proposals received in response to a
request for proposals, the head of the
pur chasi ng agency or procurenent officer

shal | sel ect [for—each—request—for

proepoesals| a m ninum of two enpl oyees from
a state agency or agencies with sufficient

education and training to evaluate the

proposal s [ received+nresponsetothe
request for proposals .

(2) Non-state enpl oyees nay serve as advisors to
a purchasi ng [ agenetes| agency in the
eval uati on of proposals but shall not
represent or act on behalf of a purchasing
agency in any selection or award. A non-
state enpl oyee shall not be permtted to
serve as an advisor if such service would

143- 10



§3- 143- 205

pose an actual or potential conflict of
i nterest.

(c) Preparation of evaluators. |If the
pur chasi ng agency deens it necessary or advisable, the
eval uators may neet with other state agency personnel
i n advance of the formal eval uation process in order
to discuss a request for proposals, the evaluation
process, the evaluation criteria and their relative
priorities, or other issues relevant to the eval uation
or the request for proposals.

(d) Procedure for evaluation. The evaluation of
proposal s shall be based solely upon the eval uation
criteria and their relative priorities as established
in the request for proposals. A witten eval uation
shal | be nmade for each proposal based on either
witten coomments or a nunerical rating system
Nunerical evaluations shall include a witten
expl anation of scores given in accordance with
criteria stated in the request for proposals. The
witten evaluations for all proposals received shal
be made a part of the procurenent file and nade
avai l abl e for public inspection after award and
execution of the contract, or contracts in the case of
a multiple award.

(e) |If applicable, during the eval uation
process, discussions with applicants shall be in
accordance with section 3-143-403.

[€e)] (f) If applicable, the purchasing agency
shal | request applicants to submt final revised
proposal s in accordance with section 3-143-607.

[£e)] (g) Ranking of proposals. After all of the
proposal s have been eval uated, the proposals shall be
ranked from nost advant ageous to | east advant ageous,
based on the eval uati ons each proposal received.

[£5] (h) Forbidden criteria for evaluation.

Eval uati ons shall not be based on race, religion,
color, national origin, sex, age, marital status,
pregnancy, parenthood, physical or nmental disability,
political affiliation of the applicant, or any other
criterion prohibited by law, unless such criterion is
permtted by |aw.

143- 11



§3- 143- 205

[€e)] (i) Notice of award. After evaluation
conpletion, a notice of award shall be sent in
accordance with section 3-143-303 to each responsive
and responsi ble applicant. [Eff 6/19/99; am and conp
1/23/06; am and conp ] (Auth: HRS
8103F-106) (Inp: HRS 8103F-402)

83-143-206 Single or nultiple awards. (a)
Under a conpetitive purchase of services, the
pur chasi ng agency nmay either award a single contract
to the applicant that submtted the proposal ranked
nost advant ageous under the eval uati on process, or
make a nultiple award as provided in this section.

(b) Miltiple award defined. A multiple award is
an award of nultiple contracts to a nunber of
providers that will, as an aggregate, provide the
services required in the request for proposals.

(c) Reference to nultiple award in request for
proposals. If a multiple award is anticipated prior
to issuing a request for proposals, the purchasing
agency shall reserve the right to nmake the award, and
the criteria for nultiple awards shall be stated in
the request for proposals. Criteria may include, but
is not limted to geographic areas, target popul ation,
or servi ces.

(d) Conditions for nmultiple award. A nmultiple
award may be nade whenever the purchasing agency deens
that it is in the best interests of the state. Only
t he provi ders whose proposals are evaluated as the
nmost advant ageous over-all, by geographical area, or
by other criterion explained in the request for
proposal s, shall be considered for a nultiple award.
If, for exanple, a nultiple award is to be made to two
provi ders, then only the providers with the two
hi ghest -ranked proposals may be consi dered, and so on.

(e) Forbidden justifications for nultiple award
contracts. Miltiple award contracts shall not be made
for any of the foll ow ng reasons:

(1) Wen a single award will neet the purchasing

agency's needs wi thout sacrifice of econony
or service; or
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(2) Any reason in frustration of these rules, or
chapter 103F, HRS. [Eff 6/19/99; am and

conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-
402)

83-143-207 Modifications before contract
execution. After the notice of award is issued and
bef ore execution of a contract, the purchasing agency
may seek to make final nodifications to a proposal
t hrough di scussi on, as provided under section 3-143-
404, or through a partial rejection, as provided under
section 3-143-611. [Eff and conmp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:

HRS 8§103F-402)

SUBCHAPTER 3

CONTENT REQUI REMENTS

83-143-301 Addenda to requests for proposals.
(a) Amendnents, corrections, and clarifications to
requests for proposals shall be made by addendum and
may be made at any tinme prior to the submtta
deadl i ne. Addenda may al so be made prior to final
revi sed proposals pursuant to subsection (e).

(b) Form of addenda and procedure for
di stribution. Every addendum shall reference the
portions of the original request for proposals that it
anends, and shall set forth in full all anendnents,
corrections, and clarifications to the request for
proposals. In accordance with paragraph (d) or (e),
t he purchasi ng agency shall notify, and distribute or
make the addendum avail able to all prospective
appl i cants known to have received a request for
proposal s, and may require that prospective applicants
acknow edge recei pt of the addendum i ssued.

(c) Permtted uses of addenda. Addenda may be
used for any reasonabl e purpose in furtherance of the
procurenent process, including but not limted to:
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(1) Mking changes in the ternms of the request
for proposals, including but not limted to
changes in quantity, service description,
tineline, scope of service, or proposal
deadl i ne;

(2) Correcting m stakes or resolving
anbi gui ti es;

(3) Insuring that all applicants receive
material information that may have ari sen
during the course of discussions of the
request for proposals; and

[(5-] (4) Providing any other information or

clarification to the request for proposals that

will pronote fair conpetition anmong applicants.

(d) Addenda issued prior to proposal submtta

deadl i ne. Addenda shall be distributed or nade
avai |l abl e | at—teast—ten—working—days—beforethe
subm-ttal—deadlne—eor] prior to the proposal

submttal deadline allow ng [wthin—al sufficient tine

[ bef-orethesubmttaldeadlnhreto—-allow for
prospective [appHicants—toconsider—themin preparing
their—proposals—| applicants’ consideration and
proposal conpletion. [If the proposal submttal
deadl i ne [ fer—therequestforproposals] will not
permt such adequate tine, the purchasing agency shal
include in the addendum an anendnent to extend the
subm ttal deadline accordingly. [#Arerder—te] To
al |l ow adequate tinme, the purchasing agency may
[alse|include in the addendum [ arenrdrents| an
anmendnent to allow el ectronic subm ssion of proposals
in accordance with section 3-143-502.

(e) Addenda issued after submttal deadline.
Addenda may be issued after the submttal deadline for
t he purposes of clarification, correction, [te—rake]
or nodifications that do not constitute a materi al
change to the request for proposals, as defined in
section 3-143-403(e), or for best and final revised
proposal s. Addenda shall be distributed to al
responsi ve and responsi bl e applicants who submtted a
proposal. If the purchasing agency is requesting for
final revised proposals, the tinme for distribution
shall be at |east five working days or a sufficient
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time prior to the submttal deadline to allow
applicants tinme to consider the addenda in preparing
their final revised proposals. Addenda for best and
final revised proposals shall be done in accordance
with section 3-143-607. [Eff 6/19/99; am and conp

1/ 23/ 06; am and conp ] (Auth: HRS
88103F- 106, 103F-407) (lnp: HRS 88103F-402, 103F-
407)

83-143-302 Service specifications for requests
for proposals. (a) In order to pronote uniformty in
the field of health and human servi ce procurenent,
service specifications contained in requests for
proposal s shall be witten in accordance with this
secti on.

(b) Contents of service specifications. Service
specifications shall address in detail each of the
following items and if an itemis not applicable to
the request for proposals, it shall be so stated:

(1) [+eentify—mnibmunr M nimum or mandatory

activities;

(2) [ Speetty—probable| Probabl e fundi ng anounts,
source, and period of availability;

(3) |[DBeseribetheneed| Need or problemthe
servi ce addresses;

(4) |[Peseribe—goals| CGoals of the service;

(5) [ Beseribeindetail—thetarget| Target
popul ation to be served;

(6) [ Speetrty—thegeographical]| Ceographi cal
coverage of service;

(e) [ Speetrty—expected| Expected outcone

measur enent s;

(8) |[Speetrtythewuntts] Units of service and

unit rate, as applicable;

(9) [ Speerty—guality] Quality assurance and

eval uation specifications, as applicable;

[e}Q}Spee+Ly—HhePheF—s+ngLe—e#—#u#%+p#e—een%#ae%s

) = ) ;
ZE Hor Fpe nFIt:ple ?“B1d H apFI!eable
contractsare-to -beawarded and-define the
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_ . o S

D |nelud|ng|but WQE.I'H'EEQ N '“'F'a!
Lt hall be i I
wH-h—seeti-on—3-149-302;]

[ (+2)] (10) [ Speeirfy—reporting] Reporting
requi renents for programand fiscal data,
and provide sanple forns and instructions,
as avail abl e or appropri ate;

(11) Any specific requirenents or qualifications
that an applicant nmust neet in order to
submt a proposal including, but not limted
to, licensure or accreditation;

[(33)] (12) [+dentify—mnaim M ninum or

mandat ory adm ni strative requirenents;

[ (34)] (13) [+Hdentify—mnarAunr M ni num or

mandat ory personnel requirenents;
[ (25)] (14) [ Speeify—prietrng| Pricing or pricing

met hodol ogy to be used, as applicable; and
[ (26)] (15) [ Speeify—thernethod| Method or
procedure for conpensation or paynment. [Eff
6/19/99; am and conp 1/23/06; am and conp

] (Auth: HRS 8§8103F- 106,

103F-301) (Inp: HRS 88103F-301, 103F-402)

83-143-303 Notice of award. (a) Each notice of
award issued pursuant to section 3-143-205(i) or
section 3-143-607(d) shall contain a statenent of
findings and decision that includes the follow ng
i nformati on:

(1) Identification of the purchasing agency;

(2) Identification of the request for proposals;

(3) Identification of the applicant or

applicants that were sel ected;

(4) Conments for the evaluation or scores

recei ved in support of the decision for the
award or non-award to the applicant to whom
the notice is being sent; and

(5 A copy of the proposal eval uati on worksheet

of the applicant to whomthe notice is being
sent .
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(b) Distribution of notice. The notice of award
to each responsive and responsi bl e applicant shall be
sent by United States mail and may al so be sent
el ectroni cal | y[ ~+neluding—but—nottimtedto facstmle
transm-ssion, | upon conpl etion of the eval uation
process. [Eff 6/19/99; am and conp 1/23/06; am and
conp ] (Auth: HRS 8103F-106)

(I'mp:  HRS 8103F-402)

SUBCHAPTER 4

ALLOMBLE COMVUNI CATI ONS

83-143-401 Discussions with applicants all owed
before submittal deadline. (a) Before the submtta
deadl i ne, a purchasing agency may engage in
di scussions with applicants as provided in this
section as often as the purchasi ng agency deens
necessary or convenient.

(b) Purpose of discussions. D scussions may be
conducted under this section in order to pronote
under st andi ng of a purchasi ng agency's requirenents.

(c) Procedure for conducting discussions. The
pur chasi ng agency shall establish procedures and
schedul es for conducting material discussions under
this section that will insure the reasonably fair and
equal treatment of all prospective applicants.

(d) Modification or cancellation of request for
proposal s [ fer—material—change]. |In response to
matters rai sed during discussions conducted under this
section, a purchasing agency may nodify or cancel its
request for proposals as provided herein.

(1) |If a proposed nodification does not
constitute a material change in the nature
of the request for proposals, then the
pur chasi ng agency nmay issue a witten
addendum i n accordance with section 3-143-
301.
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(2) If a proposed nodification does constitute a
mat eri al change in the nature of the request
for proposals, then the purchasi ng agency
may cancel the request for proposals in
accordance with section 3-143-613, and a new
request for proposals may be issued.

(e) Material change defined. For purposes of

this section, a material change in the nature of a
request for proposals is one that would alter a
reasonabl e potential applicant's decision not to
submt a proposal

(f) Confidentiality of proposed proposal

contents. To prevent disclosure of proposed proposal
contents to conpeting applicants, any information
di scl osed by the prospective applicant about their
proposed proposal shall be confidential in accordance
Wi th section 3-143-604 during the course of any
di scussi ons conducted under this section. [Eff
6/ 19/ 99; am and conp 1/23/06; am and conp

] (Auth: HRS 88103F-106, 103F-
402) (lInp: HRS 8103F-402)

83-143-402 Subm ssion of questions before
submttal deadline. (a) Before the submtta
deadl i ne, an applicant nmay submt questions to the
pur chasi ng agency for clarification or explanation of
any point in a request for proposals.

(b) Procedure for submtting questions.
Questions shall be submtted to the purchasing agency
in witing, identifying the questioner and clearly
referencing the request for proposals. To the extent
possi bl e, questions shall be transmtted to the
pur chasi ng agency within a reasonable tine before the
submttal deadline to allow the purchasing agency tine
to consider the questions and distribute answers.

(c) Purchasing agency response. The purchasing
agency shall pronptly respond to witten questions
posed under this section by an addendumto the request
for proposals, as provided under section 3-143-301.

Al'l prospective applicants who submtted questions and
prospective applicants who are known to have obtai ned
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(d) a copy of the request for proposals, shal
be notified of the addendumi s availability, and to the
extent practicable, a copy of the addendum nmay al so be
mai |l ed or sent electronically. Al witten
clarifications shall be nmade avail able on a website
identified in the request for proposals and at the sane
| ocation or | ocations where proposals may be subm tted.
[Eff 6/19/99; am and conp 1/23/06; conp
] (Auth: HRS 8103F-106) (Inmp: HRS 8103F-402)

83-143-403 Discussions with applicants after
submttal deadline. (a) After the submttal
deadl i ne, the purchasing agency may engage in
di scussions with applicants as provided in this
section as often as the purchasi ng agency deens
necessary or convenient.

(b) Al owed purposes for discussion.

Di scussions may be held under this section for the
pur poses of:

(1) darifying elenents of the request for

proposal s or the proposal;

(2) Facilitating the refinenment of proposals to
produce the contract that will be nost
advant ageous to the state in light of the
eval uation criteria set forth in the request
for proposals; or

(3) Negotiation with providers to arrive at a
nor e advant ageous set of proposals for the
state to consider.

(c) Procedure for conducting discussions. The
pur chasi ng agency shall establish procedures and
schedul es for conducting di scussions under this
section that wll insure the reasonably fair and equal
treatment of all applicants.

(d) Modification or cancellation of request for
proposals for material change. |In response to matters
rai sed during discussions conducted under this
section, a purchasing agency may nodify or cancel its
request for proposals as provided herein.

(1) |If a proposed nodification does not

constitute a material change in the nature
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of the request for proposals, then the

pur chasi ng agency nay issue a witten
addendum i n accordance with section 3-143-
301.

(2) |If a proposed nodification does constitute a
mat eri al change in the nature of the request
for proposals, then the purchasi ng agency
may cancel the request for proposals in
accordance with section 3-143-613, and a new
request for proposals may be issued.

(e) WMaterial change defined. For purposes of

this section, a material change in the nature of a
request for proposals is one that would alter a
reasonabl e applicant's decision not to have subm tted
a proposal.

(f) Confidentiality of proposal contents during

di scussions. The confidentiality of the contents of
i ndi vi dual proposals shall be maintained in accordance
Wi th section 3-143-604 during the course of any
di scussi ons conducted under this section in order to
prevent the disclosure of such contents to conpeting
applicants. [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 88103F-106, 103F-
402) (Inp: HRS 8103F-402)

83-143-404 Discussions with applicants after
noti ce of award and before contract execution. (a)
After the notice of award is issued, the purchasing
agency or a secondary purchaser may have further
di scussions in accordance with this section in order
to negotiate a nore advant ageous contract for the
state.

(b) Scope of discussions. Discussions conducted
under this section shall be limted in scope to the
fol | ow ng:

(1) Contractual terns and conditions not

specifically addressed in the request for
proposal s that would not constitute a
mat eri al change to the proposals; and

(2) Contractual terns and conditions which are

substantially the sane or that do not
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constitute a material change to the
pr oposal .

(c) Mat eri al change defined. For purposes of
this section a material change to a proposal is one
t hat woul d have adversely affected the proposal’s
rating during the eval uation process.

(d) Procedure for conducting discussions. The
pur chasi ng agenci es shall establish procedures and
schedul es for conducting di scussions under this
section. [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
HRS 8103F- 402)

CHAPTER 5

EXPEDI TI NG PROCEDURES
§3-143-501 Repeal ed. [R 1/23/06]

83-143-502 Use of electronic subm ssion for
conpetitive purchase of service. (a) Proposals and
anmendnents may not be submitted to purchasi ng agencies
by any el ectroni c nmeans[—neludi-nrg—but—not—tmtedto
: o | L ssionvi | bsite.
when| unless such transm ssion is expressly authorized
in [a& the request for proposals.

(b) Applicant [bears| responsibility [fer
transm-ssion|. Applicants [who subm t] submtting
proposal s or amendnents by el ectronic neans, bear the
whol e and excl usive responsibility for assuring that
t he docunents are received by the purchasing agency
and for assuring the conplete, correctly formatt ed,
| egible, and tinely transm ssion of their docunents.

[ ! i I I | ) |
appteants| Applicants assune all [+-sk|] risks that a
pur chasi ng agency's receiving equi pnent and system nmay
be i noperative or otherw se unavail able at the tine
transm ssion i s attenpted.

(c) Tine of receipt. A proposal or anendnent
submtted via telefacsimle transm ssion shall be
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deened recei ved when the | ast page of a conplete,

| egi bl e copy of the docunent has been received by the
pur chasi ng agency. For other electronic submttals,

t he purchasi ng agency shall establish a system which
includes but is not limted to an email account or
website that will either docunment tinme of receipt, or
cl ose and not accept any submttals after the proposal
or anmendnent submttal deadline. [Eff 6/19/99; am and
conp 1/23/06; am and conp ]  (Auth:
HRS 8103F-106) (Ilnmp: HRS 8103F-402)

§3-143-503 Repeal ed. [R 1/23/06]

83-143-504 Subm ssion of proposals on el ectronic

nmedia. (a) Proposals and anmendnents may not be
submtted to purchasi ng agencies on electronic nedia
except when such subm ssion is explicitly authorized
in a request for proposals.

(b) Applicant bears responsibility for
subm ssion. Applicants who submt proposals or
amendnents on el ectroni c nedi a bear the whol e and
excl usive responsibility for assuring the conplete,
correctly-formatted, and tinely subm ssion of their
proposal s and amendnents to purchasi ng agencies. By
opting to submt docunents on el ectronic nedia,
applicants assune all risk that a purchasing agency's
equi pnent system may be unable to read the applicant's
electronic nedia. [Eff 6/19/99; am and conp 1/23/06;
conp ] (Auth: HRS 8103F-106)
(I'mp:  HRS 8103F-402)
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6/19/99: am-and-conp—1/23/ 06 —(Auth-—HRS §103F-106)
Hrp—HRS-§103F-402)] [R ]

SUBCHAPTER 6

M SCELLANEQUS PROCEDURES

83-143-601 Modification, correction, or
wi t hdrawal of proposals before submttal deadline.
Applicants bear the responsibility of verifying that
the proposal, submtted to the purchasing agency in
response to a request for proposal, is accurate and
free of errors. Before the submttal deadline,
applicants may freely and at any tine nodify, correct,
or withdraw their submtted proposals by witten
notice to the purchasing agency, referencing the
original proposal and either detailing the
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nodi fication, correction, or stating the intent to

wi t hdraw the proposal. [Eff 6/19/99; am and conp

1/ 23/ 06; conp ] (Auth: HRS 8103-
106) (Inmp: HRS 8103F-402)

83-143-602 Proposals deened firmoffers after
subm ttal deadline. After the submttal deadline, al
proposals tinely received shall be deenmed to be firm
offers that are binding on the applicants for a period
of ninety days. During this period, applicants may
neither nodify nor withdraw their proposals w thout
witten authorization or invitation fromthe
pur chasi ng agency. [Eff 6/19/99; am and conp 1/23/06;
conp ] (Auth: HRS 8103F-106)

(I'mp:  HRS 8103F-402)

8§3-143-603 Late proposals rejected. Any
proposal, withdrawal, or nodification submtted after
the submttal deadline is late and shall be rejected
on that basis. Notice of the rejection for late
subm ssion shall be given to the applicant, and
di sposal of the rejected proposal shall be in
accordance wth section 3-143-612. [Eff 6/19/99; am
and conp 1/23/06; conp ]  (Auth:
88103F- 106, 103F-407) (lnp: HRS 88103F-402, 103F-
407)

8§3-143-604 Confidentiality and public access to
docunents. Prior to and after submi ssion to a
pur chasi ng agency, the confidentiality of proposals,
nodi fications to proposals, and w thdrawal s of
proposal s shall be maintained in accordance with this
section.
(1) Prior to the submttal deadline, proposals,
nodi fications to proposals, or wthdrawal s
of proposals shall be kept in confidence, in
a secure place, and may not be inspected for
pur poses of eval uati on.
(2) After the submttal deadline, proposals,
nmodi fi cations, and wi thdrawal s may be opened
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and i nspected only by state personnel
i nvol ved with the procurenent process and
desi gnat ed eval uati on committee nenbers.
After the submttal deadline and before the
award and execution of a contract, such
docunents shall be kept confidential to
avoi d disclosure of contents to conpeting
appl i cants.

(3) Procurenent files shall be maintained and
open to public inspection as provided in
section 3-143-616. [Eff 6/19/99; am and

conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-
402)

83-143-605 Miltiple proposals and alternate
proposals. (a) An applicant may not submt rnultiple
proposal s or alternate proposals unless the request
for proposals specifically authorizes nultiple
proposal s or alternate proposals.

(b) Rejection of multiple proposals and
al ternate proposals. Wen no specific authorization
for multiple proposals or alternate proposals is
gi ven, all such proposals froma single applicant
shall be rejected unless one of the proposals is
clearly designated as the primary proposal. In such a
case, the designated primary proposal shall be
retai ned and eval uated, and all others shall be
rejected and di sposed of in accordance with section 3-
143-612.

(c) Treatnent of authorized nultiple proposals
and alternate proposals. Wenever a request for
proposal s authorizes multiple proposals or alternate
proposal s, the request for proposals shall al so detai
the treatment of such proposals for purposes of
eval uation and contract award. [Eff 6/19/99; am and
conp 1/23/06; conp ] (Auth: HRS
8103F-106) (I np: HRS 88103F-402, 103F-407)
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83-143-606 Correction of errors after subnmttal
deadline. After the submttal deadline, only patent
errors may be corrected as provided in this section.

(1) Patent error defined. A patent error is an
error that would be readily ascertainabl e by
a reasonably know edgeabl e person in the
field of health and human servi ces.
Dependi ng on the circunstances, patent
errors may include, but are not limted to
arithnetical errors, typographical errors,
transposition errors, and omtted
si gnat ures.

(2) Correction of patent error. To correct a
patent error, an applicant nust identify the
error in the proposal, and establish the
following to the purchasing agency's
satisfaction:

(A) That the error identified is a patent
error;

(B) That the proposed correction
constitutes the information intended at
the tine the proposal was submtted,
and not a nodification of the proposal
based on information received after the
submi ttal deadline; and

(© That the proposed correction is not
contrary to the best interest of the
pur chasi ng agency or to the fair
treatment of other applicants. [Eff
6/ 19/ 99; am and conp 1/23/06; conp

] (Auth: HRS
8103F-106) (Inp: HRS 8103F-402)

83-143-607 Final revised proposals. a) A
pur chasi ng agency nmay request applicants to submt
final revised proposals in order to allow fair and
equal opportunity to all responsive and responsible
applicants to nake a best and final offer or to
respond to matters such as those raised at the
di scussi ons.
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(b) Procedure for requesting final revised
proposal s. The purchasing agency shall issue to al
responsi ve and responsi bl e applicants an addendum t hat
i ncludes the follow ng information:

(1) The addendumis a request for final revised

proposal s;

(2) The deadline for subm ssion;

(3) The procedure for submtting final revised
proposals if that procedure is different
fromsubmtting the original proposals;

I nstructions that only the section or
sections of each applicant's |ast proposal
that are anended should be subm tted; and

(4) A statenent that if an applicant does not
submt a final revised proposal, then the
applicant’s | ast proposal shall be deened to
be the applicant's final revised proposal.

(c) Procedure for submssion. Unless a
different nethod is specified, final revised proposals
shall be submtted to the purchasing agency in the
manner provided for the original proposals under
section 3-143-204.

(d) Notice of award after subm ssion of fina
revi sed proposals. After revised final proposals are
recei ved, final evaluations shall be conducted, and a
notice of award issued to each responsive and
responsi bl e applicant, in accordance with section 3-
143- 303, unl ess the purchasing agency makes a witten
determnation that it is in the state's best interest
to conduct additional discussions or issue a further
addendumto the request for proposals. [Eff 6/19/99;
am and conp 1/23/06; conp ]  (Auth:
HRS 8103F-106) (Inmp: HRS 8103F-402)

83-143-608 Secondary purchase of conpetitive
purchase of service. (a) To increase the efficiency
of procurenents through better planning, purchasing
agenci es may coordi nate and conbi ne purchases of
simlar health and human services through primry and
secondary purchases as provi ded herein:
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(1) After-the-fact secondary purchase. A
pur chasi ng agency may utilize the service or
part of the service that has already been
procured under a conpetitive purchase of
servi ce by anot her purchasi ng agency; or

(2) Planned secondary purchase. Wen two or

nor e purchasi ng agencies require the
procurenent of substantially the same health
and human services, they may conbine their
requi renents and i ssue a single request for
proposal s.

(b) Primary purchaser and secondary purchaser
defined. Wen two or nore purchasi ng agenci es conbi ne
their service requirenents as provided in subsection
(a), the purchasing agency requiring the |argest share
of the services detailed in the request for proposals
shall be the primary purchaser, while the purchasing
agency requiring the smaller share shall be the
secondary purchaser. A secondary purchaser's share of
the total services to be provided in subsection (a)(1)
shall not exceed thirty percent or $75,000, whichever
is lesser, unless the head of the secondary purchaser
determines in witing that good cause exists for a
greater share.

(c) Duties of primary and secondary purchasers.
The primary purchaser shall have the responsibility of
conplying with the procedures and requirenents of a
conpetitive purchase of services, and the secondary
purchaser shall have a duty to cooperate with the
reasonabl e requests of the primary purchaser. Both
the primary purchaser and the secondary purchaser
shal | execute separate contracts.

(d) Approval to utilize after-the-fact secondary
purchase. When a purchasi ng agency decides to nmake a
secondary purchase as provided in subsection (a)(1),
the head or the procurenent officer of the secondary
purchaser shall obtain witten approval fromthe
primary purchaser’s chief procurenent officer to
utilize the primary purchaser's procurenent. The
request shall address the foll ow ng:

(1) Title and description of the service;

(2) General contract information of the primary
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purchaser to include nane of purchasing
agency, contact person, phone nunber, and
contract nunber;

(3) Ildentification of the provider;

(4) Primary purchaser's contract period and
secondary purchaser's proposed contract
peri od;

(5) Primary and secondary purchasers' contract
anounts; A statenent that the service or
part of the service is the sane or
substantially the same; and

(6) A description of differences between the
pri mary and secondary purchase, if any.
[Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 8103F-
106) (Inmp: HRS 88103F-301, 103F-402)

83-143-608.1 Joint request for proposals. (a)
Two or nore purchasi ng agencies nay issue a joint
request for proposals for the purposes of coordinating
and inproving the efficiency of purchasing health and
human servi ces when

(1) The services are substantially the sane; or

(2) Purchasing a continuum of services for

clients fromthe sane provider or
col | aboration of providers is essential for
the continuity of service.

(b) In addition to the information required by
sections 3-143-201 and 3-143-302, the joint request
for proposals shall include:

(1) A statenent that the request for proposals

is being issued jointly;

(2) The nanes of the purchasing agenci es and

which will be the | ead agency;

(3) The purpose and goals of issuing the joint

request for proposals;

(4) The role each state agency will play in
eval uati ng proposal s;

(5) The manner in which contracts will be
awar ded and executed. [Eff and conp
1/ 23/ 06; conp ] (Auth:
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HRS §§8103F-106) (Inp: HRS §§8103F- 301,
103F- 402)

83-143-609 |nadequate response to request for
proposals. (a) Wenever a request for proposals
generates an i nadequate response, the purchasing
agency that issued the request for proposals may use
the sinplified procedures in this section to conplete
t he procurenent.

(b) I nadequate response defined. An inadequate
response to a request for proposals exists when:

(1) There is only one proposal that is both
responsive to the request for proposals and
submtted by a responsi bl e provider;

(2) Al proposals that were received are either
not responsive to the request for proposals,
or were not submitted by responsible
provi ders; or

(3) There are no responses at all to the request
for proposals.

(c) Treatnent of a single proposal. Wen there
is only one proposal that is both responsive to the
request for proposals and subnmtted by a responsible
provi der, the purchasing agency may respond by taking
any of the follow ng actions:

(1) Cost analysis. The purchasing agency may
require a cost analysis to validate the
proposal's cost factors including cost or
prici ng dat a.

(2) Award. The purchasing agency may naeke an
award to the single applicant if it is
determ ned that:

(A) The proposal’s terns are reasonabl e and
satisfactory to the purchasing agency;
and

(B) The required tinme period fromthe
rel ease date of the request for
proposals to the submttal deadline
provi ded ot her prospective applicants
with a reasonabl e opportunity to
respond.
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(3) Rejection. The purchasing agency may reject
the proposal if the conditions of paragraph
(2) are not net, and either issue a new
request for proposals, or cancel the
procurenent altogether.

(4) Direct negotiations. The purchasing agency
may negotiate directly with the applicant
upon a witten determ nation by the
pur chasi ng agency that:

(A) The need for the service continues;

(B) The single proposal is not satisfactory
and reasonabl e; and

(C There is no tinme to issue a new request
for proposals or re-solicitation would
likely be futile.

(d) No useful response to request for proposals.

If [nre]all proposals [are] received [that] are [beth]
not responsive to the request for proposals [ard]| or
submtted by a responsible applicant, or if no
proposals are received at all, then the purchasing
agency nmay respond by taking any of the foll ow ng
actions:

(1) Reissue. The purchasing agency nay reissue
t he request for proposals.

(2) Alternate service delivery. The purchasing
agency nmay select an alternate nethod of
service delivery and i ssue a new request for
proposal s.

(3) Cancellation. The purchasing agency may
cancel the procurenent altogether.

(4) Selection wi thout conpetition. The
pur chasi ng agency may sel ect a provider
wi t hout further solicitation upon nmaking a
witten determnation that it is neither
practicabl e nor advantageous to issue a new
request for proposals based on a
consideration of the follow ng factors:

(A) Lack of [Conpetition] conpetition in
t he mar ket pl ace;

(B) [Whether—the| The additional potential
cost of preparing, soliciting, and
eval uating conpetitive purchase of
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service proposals is expected to exceed
the benefits normally associated with
the solicitation; and

(C© Any other factors that the purchasing
agency deens relevant to this
determnation. [Eff 6/19/99; am and
conp 1/23/06; am and conp ]
(Auth: HRS 88103F- 106, 103F-407)
(I'mp:  HRS 88103F-402, 103F-407)

83-143-610 Rejection of proposals. (a) In
addition to any other basis for mandatory rejection
established el sewhere in this chapter, proposals shal
be rejected for reasons including, but not limted to:

(1) Proposal not responsive. Any proposal that

is not responsive to the request for
proposal s because of its failure to conform
inall material respects to the request for
proposal s including, but not limted to, the
servi ce specifications or other evaluation
criteria shall be rejected; or

(2) Applicant not responsible. Any proposal

submtted by an applicant that is found not
to be a responsible provider shall be
rej ect ed.

(b) Notice of rejection. Wenever an
applicant's proposal has been rejected under these
rules, notice of the rejection shall be sent to the
applicant by United States nail that states the
reasons for rejection. [Eff 6/19/99; conp 1/23/06;
conp ] (Auth: HRS 88103F-106,
103F-407) (Inp: HRS 88103F-402, 103F-407)

83-143-611 Modification of proposal by parti al
rejection. (a) A purchasing agency may, in
accordance with this section, partially reject any
proposal or conbi nati on of proposals and request
proposal nodifications to be done that are in the best
interests of the state.
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(b) Conditions for partial rejection. A
pur chasi ng agency may only partially reject any
proposal or conbination of proposals if the follow ng
conditions are net:

(1) The proposal or conbination of proposals has
been determ ned under the eval uation process
to be the nost advant ageous; and

(2) The nodifications proposed by the purchasing
agency will not render the proposal or
proposal s | ess advant ageous.

(c) Procedure and notice for partial rejection.

Upon the determ nation that a proposal is eligible for
partial rejection, the purchasing agency shall give
the applicant that submtted the proposal notice of
partial rejection. The notice of partial rejection
shall contain the follow ng information

(1) Identification of the proposal; and

(2) A statenent of the proposed nodifications to
t he proposal .

(d) Partial rejection not binding unless
approved. A notice of partial rejection shall not be
construed to bind an applicant unless the applicant
approves in witing the nodifications proposed in the
notice. |If the nodifications as proposed in the
notice are not acceptable to the applicant, then the
appl i cant nmay nmake a counter-proposal to the
pur chasi ng agency and negotiate a set of nodifications
nmutual |y acceptable to both parties.

(e) Incorporation in proposal. Upon approval by
bot h the purchasi ng agency and the applicant, the
proposed nodifications shall be incorporated into the
applicant's proposal in a manner nutually acceptable
to both parties. [Eff 6/19/99; am and conp 1/23/06;
conp ] (Auth: HRS 88103F- 106,
103F-407) (Inp: HRS 88103F-402, 103F-407)

83-143-612 Disposition of rejected proposals.
Whenever a proposal is rejected pursuant to sections
3-141-201, 3-141-202, 3-143-603, 3-143-605, 3-143-610,
or 3-143-613, the purchasing agency nmay discard the
rejected proposal thirty days after its rejection.
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Bef ore di sposal, the applicant may retrieve the

pr oposal

f

romthe purchasing agency. (Eff 6/19/99; am

and conp 1/23/06; conp ]  (Auth:
HRS 8103F-106) (Inmp: HRS 8§103F-402)

83-143-613 Cancellation of request for proposals.
(a) A request for proposals may be cancel ed at any
time for any of the follow ng reasons:
(1) The purchasi ng agency no | onger requires

(b)

awar d.

t he service; The purchasi ng agency no
| onger can reasonably expect to fund the
servi ce;

(2) Proposed anmendnents to the request for

(3)

(4)

A

proposal s woul d be of a magnitude that a
new request for proposals is desirable;
A determ nation by the chief procurenent
of ficer that a cancellation of the request
for proposals is in the public interest;
or
Any ot her reason determ ned by the
pur chasi ng agency to constitute good cause
for the cancell ation.
Cancel | ati on between submttal deadline and
request for proposals may be cancel ed after

the submttal deadline but before the award of a
contract for any of the follow ng reasons:

(1)

(2)

(3)
(4)

Anmbi guous or ot herw se i nadequate service

specifications were part of the request for

proposal s;

The request for proposals did not provide

for consideration of all factors of

significance to the purchasi ng agency;

No adequately responsive proposals were

received;

There is reason to believe that the

proposals submtted to the purchasing

agency:

(A) My not have been independently arrived
at by open conpetition;

(B) My have been col |l usive; or

(C© My have been submtted in bad faith.
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(5) A determnation by the chief procurenent
of ficer that a cancellation of the request
for proposals is in the public interest; or

(6) Any other reason determ ned by the
pur chasi ng agency to constitute good cause
for the cancell ation.

(c) Notice of cancellation. A notice of

cancel lation shall be sent to all applicants or
prospective applicants, and shall include the
foll ow ng information:

(1) Identification of the particular request for
proposal s; A brief explanation of the reason
or reasons for cancell ation;

(2) \Were appropriate, a statenent that an
opportunity will be given to conpete on any
resolicitation or any future procurenents of
simlar services; and

(3) Any other information deened necessary or
advi sabl e by the purchasi ng agency.

(d) Record of cancellation. A witten statenent
of the reasons for cancellation shall be made a part
of the procurenent file and shall be avail able for
public inspection.

(e) Proposals deened rejected upon cancell ation.
Upon cancel | ation of a request for proposals, al
proposal s recei ved from applicants shall be deened
rejected without further action fromthe purchasing
agency and shall be di sposed of in accordance with
section 3-143-612. [Eff 6/19/99; am and conp 1/23/06;
conp ] (Auth: HRS 88103F-106,
103F-407) (Inp: HRS 88103F-402, 103F-407)

83-143-614 Applications for federal funding.
(a) Applying for federal funds froma federal funding
source to provide health and human services shall not
exenpt a purchasi ng agency from chapter 103F, HRS,
procurenent requirenments. Use of conpetitive purchase
of service. Wen federal funds awarded to the state
do not specify any particular provider by federal |aw
or in the federal grant award to the state,
conpetitive purchase of service shall be used unless
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an alternate nethod, as allowed by statute or rules,
is determned to be nore appropriate and advant ageous
to the state.

(b) Special procedures authorized. 1In certain
ci rcunst ances, the usual sequence of the conpetitive
purchase of service process nmay be nodified. To apply
for and receive federal funds, it is often required
that the state submt an application to the federa
fundi ng source describing the use of such funds, and
in some cases, identifying a specific provider or
provi ders. To assess and consider interested or
prospective applicants for inclusion in the state’s
application for federal funding and to fulfill the
procurenent requirenments, purchasing agencies may, in
lieu of the request for proposals process, utilize a
request for information as established in section 3-
142-202 prior to applying for [er—+eceiving| the
federal funding. The selected provider or providers
may be included in the state's application to the
federal fundingsource.

(c) Selection of provider for federal
application. The selection of a provider or providers
for inclusion in the purchasing agency's application
for federal funding shall be based on the criteria and
requi renents established in the request for
information, or the discretion of the head of the
pur chasi ng agency. Witten justification for the
provi der(s) selected shall be included in the
procurenent file.

(d) Construction of section. Nothing in this
section shall be construed to disqualify a purchasing
agency fromreceiving federal funds. [Eff 6/19/99; am
and conp 1/23/06; am and conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 88103F-101, 103F-
402)

83-143-615 Register of proposals. Ten working
days, or a reasonable tinme after the submtta
deadline, a register of proposals shall be prepared
and made available to the public. The register shal
include the follow ng information from each proposal
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(1) The name of each applicant; and
(2) The request for proposal service title and
identification nunber to identify the
service. [Eff 6/19/99; conp 1/23/06; conp
] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-402)

83-143-616 Public inspection of conpetitive
pur chase of service records. (a) The procurenent
file for every conpetitive purchase of service
procurenent shall be available for public inspection,
to the extent permtted under current |aw governing
information practices, after execution of a contract
by all parti es.

(b) Keeping of file and contents. Purchasing
agencies shall maintain files for every conpetitive
pur chase of service procurenent that they conduct.
The file shall contain all records that the purchasing
agency keeps that are connected to the procurenent,
award, or servicing of a contract. At a mninum the
records kept in the file shall include but not be
l[imted to the foll ow ng:

(1) The register of proposals prepared pursuant

to section 3-143-615;

(2) Alisting of all known service providers to
whom copi es of the request for proposals
were distributed;

(3) Nanes of successful applicants and dol | ar
anount s requested, as applicable;

(4) The basis on which the award or awards were
made;

(5 A copy of the request for proposals;

(6) A copy of the successful proposal or
proposal s; and

(7) A copy of the unsuccessful proposal or
proposals. [Eff 6/19/99; am and conp
1/ 23/ 06; conp ]  (Auth:
HRS 8103F-106) (Ilnmp: HRS 8103F-402)

§3-143-617 Repeal ed. [R 1/23/06]
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83-143-618 Repealed. [R 1/23/06

83-143-619 Conpetitive purchase of service
record of procurenent actions. (a) The procurenent
of ficer of the purchasi ng agency shall maintain
records by fiscal year of all conpetitive purchase of
service procurenents nmade for a m ni num of the past
five fiscal years.

(b) Reporting of conpetitive purchase
procurenents. As determ ned by the adm nistrator, the
heads of purchasi ng agencies shall report to the
adm nistrator all conpetitive purchase of service
procurenents made by their respective agencies in the
format prescribed by the adm nistrator.

(c) Annual consolidated reports. The
adm ni strator shall make a consolidated report of al
conpetitive purchase of service procurenents nade
during the immedi ately preceding fiscal year. A copy
of this report shall also be sent to the procurenent
policy board.” [Eff 6/19/99; am and conp 1/23/06;
conp ] (Auth: HRS 8103F-106)
(I'mp:  HRS 88103F-301, 103F-402)

(2) WMaterial, except source notes, to be
repealed is bracketed. New material is underscored.

(3) Additions to update source notes to reflect
t hese anmendnents and conpil ati on are not underscored.

(4) These anendnents to and conpil ati on of
chapter 3-148, Hawaii Admi nistrative Rules, shall take
effect ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revised
Statutes, which are adopted on
and filed with the Ofice of the Lieutenant Governor.
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Chai r per son
Procurenment Policy Board

State Conptroller

APPROVED AS TO FORM

Deputy Attorney Ceneral
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-146
Hawai i Adm ni strative Rul es

2012
1. Chapter 3-146, Hawaii Admi nistrative Rules,
entitled “Small Purchase of Service” is anended and
conpiled to read as foll ows:
“HAWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTNMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCURENMENT PCOLI CY BOARD
CHAPTER 146
SMALL PURCHASE OF SERVI CE
Subchapter 1 Pur pose and Scope
§3-146- 101 Pur pose

§3- 146- 102 Scope

Subchapter 2 Core Procedures

§3-146- 201 Adoption of HRS 103D rules for snal
pur chases

§3-146- 202 Definitions

§3- 146- 203 Condi tions for use

83- 146- 204 Servi ces

83- 146- 205 Quot ati ons received
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§3- 146- 101

Subchapter 3 Cont ent Requirenents

§83-146- 301 to 3-146-400 (Reserved)

Subchapter 4 Al owabl e Conmuni cati ons

§83-146-401 to 3-146-500 (Reserved)

Subchapter 5 Expedi ting Procedures
883-146-501 to 3-146-600 (Reserved)

Subchapter 6 M scel | aneous Procedures

83-146-601 Repeal ed
83-146-602 Small purchase of service record of
procurenent actions

SUBCHAPTER 1

PURPOSE AND SCOPE

§3-146- 101 Purpose. The purpose of this chapter
is to inplenment section 103F-405, HRS, which
establishes the small purchase of service nethod of
procurenent, by providing rules and procedures for the
use of this nmethod of procurenent. [Eff 6/19/99; conp
1/ 23/ 06; conp ] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-405)

83-146-102 Scope. The snmall purchase of service
met hod of procurenent may be used to procure health
and human servi ces when the proposed contract for
services is for consideration of |ess than $25, 000.
[Eff 6/19/99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-405)
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§3- 146- 201

SUBCHAPTER 2

CORE PROCEDURES

§3-146-201 Adoption of HRS 103D rules for snal
purchases. |In accordance with section 103F-405, HRS,
the rules for small purchases under section 103D 305,
HRS, are hereby adopted as nodified herein for the
procurenent of health and human services. [Eff
6/ 19/ 99; conp 1/23/06; conp
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-405)

83-146-202 Definitions. As used in this
chapter, "adequate and reasonabl e conpetition”
considers the nunbers of providers solicited based
upon the nunber of providers avail able and the val ue
or price of the service. Because of variations in
circunstances, it is not possible to define what is
adequat e and reasonabl e conpetition for every snal
procurenent. However, in general, the nore providers
there are that can neet the needs of the purchasing
agency, or the higher the price of the services, then
a greater nunber of providers should be solicited.
[Eff 6/19/99; am and conp 1/23/06; conmp ]
(Auth: HRS 8103F-106) (Inp: HRS 8103F-405)

83-146-203 Conditions for use. (a) Expenditures
| ess than $25,000 for services shall be nmade in
accordance with this chapter. Small purchase of
servi ce expendi tures made pursuant to this chapter
does not require public notice.

(b) Parceling forbidden. Purchases shall not be
parcel ed by dividing the purchase of sanme, |ike, or
related itens of services into several purchases of
smal l er quantities, so as to evade the statutory
conpetitive purchase of service requirenents. [Eff
6/ 19/ 99; am and conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-405)
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§3- 146- 204

83-146-204 Services. (a) Expenditure with an
estimated total cost that is at |east $15,000 but |ess
t han $25, 000:

(1) Insofar as it is practicable and based on

t he purchasi ng agency's specifications, no
| ess than three witten quotations shall be
solicited; and

(2) Considering all factors, including but not

limted to quality and delivery, award shal
be made to the provider with the nost
advant ageous quot ati on.

(b) Expenditures of $5,000 to $15, 000.
Expenditures with an estimated total cost that is at
| east $5,000 but |ess than $15, 000:

(1) Insofar as it is practicable and based on

t he purchasi ng agency's specifications, no
| ess than three quotations shall be
solicited; and

(2) Considering all factors, including but not

limted to quality and delivery, award shal
be made to the provider with the nost
advant ageous quot ati on.

(c) Expenditure under $5,000. Expenditure with
an estimated total cost that is | ess than $5, 000 shal
be by procedures established by each chief procurenent
officer. [Eff 6/19/99; conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
8103F- 405)

83-146-205 CQuotations received. A record of al

guot ati ons received shall be made part of the
procurenent file, including witten justification when
fewer than the required nunber of quotations are
obt ai ned and when award is nade to other than the
provider submtting the | owest quotation. [Eff and
conp ] (Auth: HRS 8103F-106) (I np:
HRS §103F- 405)
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§3- 146- 301

SUBCHAPTER 3
CONTENT REQUI REMENTS

§83-146-301 to 3-146-400 (Reserved).

SUBCHAPTER 4

ALLOMBLE COMVUNI CATI ONS

883-146-401 to 3-146-500 (Reserved).

SUBCHAPTER 5

EXPEDI TI NG PROCEDURES

883-146-501 to 3-146-600 (Reserved).

SUBCHAPTER 6
M SCELLANEQUS PROCEDURES

 83-146-601 Procurenent file——A- qguotations

€+ﬁp———HRS—§}93F-4Q5}] Repeal ed. (R )
(Moved to 3-146-205)
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§3- 146- 602

83-146-602 Snmall purchase of service record of
procurenent actions. (a) The heads of purchasing
agenci es or procurenent officers shall maintain
records by fiscal year of all snmall purchase of
service procurenents nmade by their respective agencies
for a mninmum of the past five fiscal years. Such
records shall be kept available for public inspection.

(b) Reports of small purchase procurenents. As
prescri bed by the adm nistrator, the heads of
pur chasi ng agenci es or procurenent officers shall make
reports to the admnistrator of all small purchase of
service procurenents nmade by their respective
agenci es.

(c) Annual consolidated report. The
adm ni strator shall make a consolidated report of al
smal | purchase of service procurenents made during the
i mredi ately preceding fiscal year. A copy of this
report shall also be sent to the procurenent policy
board.” [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
HRS 8§88103F-301, 103F-405)

(2) WMaterial, except source notes, to be
repealed is bracketed. New material is underscored.

(3) Additions to update source notes to reflect
t hese anmendnents and conpil ati on are not underscored.

(4) These anendnents to and conpil ati on of
chapter 3-146, Hawaii Admi nistrative Rules, shall take
effect ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revised
Statutes, which are adopted on
and filed with the O fice of the Lieutenant Governor.
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Chai r per son
Procurenent Policy Board

State Conptroller

APPROVED AS TO FORM

Deputy Attorney Ceneral
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-148
Hawai i Adm ni strative Rul es

2012
1. Chapter 3-148, Hawaii Adm nistrative Rul es,
entitled “Protest and Request for Reconsideration” is
anended and conpiled to read as foll ows:
“HAVWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 148

PROTEST AND REQUEST FOR RECONSI DERATI ON

Subchapter 1 Pur pose and Scope

§3-148- 101 Scope
§3-148- 102 Pur pose
83-148-103 Al | owabl e protests

Subchapter 2 | nformal Resol ution of Protests
§3-148- 201 | nformal request for explanation
§3-148- 202 I nformal resolution of protest by

nmut ual agr eenent

Subchapter 3 Procedure for Protests



§3-148- 301 Noti ce of protest

§3-148- 302 Protest settlenment conference and
schedul e

83- 148- 303 For mal pr ot est

§3-148- 304 Response to fornmal protest

83- 148- 305 Reply by protestor

§3-148- 306 Deci sion by the head of the purchasing
agency

Subchapter 4 Procedure for Requests for
Reconsi der ati on

§3-148-401 Request for reconsideration
8§3-148- 402 Deci sion by the chief procurenent
of ficer

Subchapter 5 M scel | aneous Procedures

§3-148-501 Suspensi on of award

§3-148- 502 Requests for clarification

§3-148- 503 Form of evidence submtted during a
protest or reconsideration

§3-148- 504 Conduct of the head of purchasing

agency during protests

SUBCHAPTER 1

PURPOSE & SCOPE

83-148-101 Scope. The provisions of this
chapter shall apply to all protests and grievances
arising in connection with the award of a contract
i ssued through conpetitive or restrictive purchases of
servi ces under chapter 103F, HRS and these rul es.

[Eff: 6/19/99; conmp ] (Auth: HRS
8103F-106) (Inp: HRS 88103F-501 - 103F-504)

§3-148- 102 Purpose. The purpose of this chapter
is to inplement sections 103F-501 - 103F-504, HRS, by



§3- 148- 102

establishing a fair and efficient procedure for
resolving protests that simultaneously allows and
encourages the settlenent of protests by nutual
agreenent. [Eff: 6/19/99; conp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F-501 - 103F-
504)

8§3-148-103 Allowable protests. (a) Only awards
of contracts made under the conpetitive or restrictive
purchase of service nmethods of procurenment nay be
protested. In connection with such awards, only the
following nmatters may be protested:

(1) A purchasing agency's failure to foll ow
procedures established by chapter 103F, HRS;

(2) A purchasing agency's failure to foll ow
t hese rul es; and

(3) In the case of a conpetitive purchase of
service, a purchasing agency's failure to
foll ow any procedure, requirenment, or
eval uation criterion in a request for
proposal s i ssued by the purchasi ng agency.

(b) Al other awards and determ nations final.

Except as provided in subsection (a) above, all other
awar ds and determ nati ons made under chapter 103F
HRS, shall be final and concl usive when nade,

i ncluding, but not limted to:

(1) Awards of contracts under the treatnent
pur chase of service nethod of procurenent,
and rel ated matters;

(2) Awards of contracts under the small purchase
of service nmethod of procurenent, and
related matters;

(3) Awards of contracts under the crisis
pur chase of service nethod of procurenent,
and related matters;

(4) Anmounts payabl e under a contract awarded
under either the conpetitive or restrictive
pur chase of service nethod of procurenent;
or

(5) Any other award or matter not specifically
and expressly enunerated in subsection (a)




§3- 148- 102

above.

(c) Procedures mandatory. All allowable
protests shall be nade in conpliance with the
procedures established under this chapter.

[Eff: 6/19/99; comp ] (Auth: HRS
88103F- 106, 103F-501) (Ilnp: HRS 88103F-501, 103F-
504)

SUBCHAPTER 2
| NFORVAL RESOLUTI ON OF PROTESTS

8§3-148-201 Informal request for explanation.
(a) In order to pronote nore efficient dispute
resol ution, any applicant may informally request an
explanation or justification for a purchasi ng agency's
award of a contract or apparent failure to follow the
procedures established for the award of a contract.

(b) Response by purchasi ng agencies. Purchasing
agenci es may respond as practicable to informnal
requests for explanations. The failure of a
pur chasi ng agency to respond to an informal request
shall not be grounds for a formal protest or
obj ecti on.

(c) No extension of protest period. An informnal
request made under this section shall not extend the
runni ng of the protest period established by section
103F-501, HRS, and sections 3-148-301 and 3-148-401.

(d) No expansion of rights and renedies. The
sol e purpose of this section is to provide a nechani sm
for informal explanations to be requested by
applicants and given by purchasi ng agencies. This
section shall not be construed to expand the scope of
the protest rights and renedi es established by chapter
103F, HRS. [Eff: 6/19/99; conmp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F-501 - 103F-
504)

§3-148-202 Resol ution of protest by nutual
agreenent. (a) A protest may, at any tinme, be
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resol ved by mutual agreenent between the protestor and
t he purchasi ng agency.
[ (bY—Formof nutual agreenent—Any resolution
: :
el.a pletest H“dﬁ' FHIS|SFGE:9HISH&||.be Feduced—to

<> (b) Renedies available. [+a—order—to] To
resolve a protest by nutual agreenment, only the
foll owi ng renedies, singularly or in any conbination
may be used:
(1) Amending or canceling a request for
proposal s;
(2) Termnating the contract which was awar ded;
(3) Initiating a new process to award a contract
by either re-opening the evaluation process
or commenci ng a new procurenent process;
(4) Declaring the contract null and void from
the tine of its award;
(5 Affirmng the purchasing agency's contract
awar d deci sion; and
(6) Dismssing the protestor's protest.
[Eff: 6/19/99; am and conp ]
(Auth: HRS 8103F-106) (Inp: HRS 88103F-501 - 103F-
504)

SUBCHAPTER 3
PROCEDURE FOR PROTESTS

83-148-301 Notice of protest. (a) Protestors
shal | comrence the protest procedure by submtting a
notice of protest to the head of the purchasing agency
[ that—conducted-the protestedprocurenent,-| and to the
procuremnment officer [who—handled| of the protested
procur enent .

(b) Formof notice of protest. A notice of
protest may be made by using a form provided by the
adm ni strator, or by any other docunent that conforns
with the requirenents of this subsection. A notice of
protest shall include, at a mnimum the follow ng
i nformation:
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(1) The nane and address of the protestor;

(2) The nanme of the procurenent officer or other

(3) personnel who oversaw the protested

procur enent ;

(4) The reference nunber of the protested

procurenent; and

(5 A brief statenent of the grounds for the

pr ot est .

(c) Protest period for conpetitive purchase of
service awards. Protests regardi ng awards of
contracts and related matters that arise in connection
with a procurenent made under a conpetitive purchase
of service shall be submitted within five working days
of the postmark of the notice of findings and
deci sion, or notice of rejection sent to the
pr ot estor.

(d) Protest period for restrictive purchase of
service awards. Protests regardi ng awards of
contracts and related matters that arise in connection
with a procurenent made under a restrictive purchase
of services shall be submtted by the deadline given
in the notice of the restrictive purchase of service.

(e) Late notice of protests. Any notice of
protest that is not submitted within the protest
periods established in this section is |late and shal
be di sm ssed.

(f) Submi ssion of notice of protest. [Netices

of protests may be submitted only by United States

received--] Notice of protests shall be considered
submitted when it is actually received by the
pur chasi ng agency. Notice of protests nmay be

submtted by any neans, i.e., electronically, hand
delivered, United States mail, courier service. [Eff
6/ 19/ 99; am and conp ] (Auth: HRS

§§ 103F-106, 103F-501) (Inp: HRS § 103F-501)
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83-148-302 [ Settlenent—and-scheduling
conference-]| Protest settlenent conference and

schedule. (a) Wthin three working days of receiving
a notice of protest, the [headoefthe purchasing
ageney| procurenent officer or designee shall organize
and conduct a protest settlement [anrd-schedulng]
conference with the protestor [andthe procurenent
5 ) I f iy I I L

schedul-hg—order—+n—accordance—wth-this—seetion].

(b) Procedure [for—settlenrent—and -scheduling

conference}l. The protest settlenment [and-scheduling
conferenece| conference nay be conducted face to face,

by tel ephone [ conference]|, or other electronic
comuni cati ons nmedium [At—a—mn-rum—the conference
wH—address—thefolowngtopies:

[1) Whether the protest can be resolved by

and—+respondto—suchreqguests].

(1) At a mninmum the settlenent conference
shal | address:
(A The protestor’s grounds for protest;
and
(B) \Wether the protest can be informally
resol ved by nutual agreenent.
(2) If the protest cannot be resolved infornally

by mutual agreenent, a protest schedul e
shal | be established by the purchasing
agency in accordance with (c) and (d) and
provided to the protestor within two days of

the settl enent conference.

(c) Contents of [schedulingerder—|protest
schedul e. The [secheduling—erder] protest schedul e

shall set the deadlines for the follow ng:
(1) Requests for clarification and responses if
any;
(2) Subm ssion of fornal protest;
(3) Subm ssion of the purchasi ng agency's
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response to the protest

(4) Submission of the protestor's reply to the
pur chasi ng agency's response; and

(5) Issuance of a witten decision by the head
of the purchasi ng agency.

(d) Standard tines allowed. Every protest shal

be resol ved as speedily as possible.

(1) To the extent practicable, the subm ssion
of protests, responses, requests for
elarification—andrepties]litens (c)(1) to
(c)(3)shall be conpleted within ten working
days.

(2) To the extent practicable, witten
deecisions| The witten decision by the head
of the purchasing agency shall be issued
within five working days[—]fromrecei pt of
the protestor's reply to the purchasing
agency's response, item(c)(4).

(3) Mre or less tine may be provided in the
[ seheduling—order| protest schedule at the
di scretion of the head of the purchasing
agency. [Eff 6/19/99; am and conp

] (Auth: HRS § 103F-
106) (Inmp: HRS § 103F-501)

83-148-303 |[W-itten] Fornal protest. (a) A
protestor shall file a [witten| fornmal protest in
accordance with this section[+—]and the established
prot est schedul e.

(b) Formand contents of protests. |[Protests]
Formal protests shall be made in witing and shal
[ eontatn| include, at a mnimum the follow ng
[ i-rforration—and—materials] :

(1) The nane and address of the protestor;

(2) Appropriate identification of the

procur enent ;

(3) A statenent of reasons for the protest;

(4) Supporting exhibits, evidence, or docunents

to substantiate the protest;
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(5) Any additional relevant information that
woul d hel p the purchasi ng agency reach a
deci sion; and

(6) A declaration by the protestor that al
[ facts—alleged] the information provided in
the protest are true and correct to the best
of the protestor's know edge.

(c) Submi ssion of [witten| formal protest. A

[ wtten] formal protest shall be submtted to the
head of the purchasi ng agency, and the procurenent
of ficer in charge of the contested procurenent.

" Replies nay be subnitted by hand-delivery or by
United States nmail. Replies submtted by hand-

. )
devery shal! pe-—aeened to Rave bgen Sub-ted ”he“
aetua!ly Fecei-veq apd Fephi-es—subm tied-and-receivea
bblg“'teﬁ Stath w&'l srall ne-—aeened EF ”aue Fee“l
the—datethey—areactuallyreceived-| Formal protests
shal |l be considered submtted when it is actually
recei ved by the purchasing agency. Formal protests

may be submtted by any neans, i.e., electronically,
hand delivered, United States mail, courier service.
[Eff 6/19/99, am and conp ] (Auth:

HRS 8§ 103F-106, 103F-501) (Inp: HRS 8103F-501)

83-148-304 Response to fornmal protest. (a) A
pur chasi ng agency shall respond in witing to the
formal protest in accordance with this section.

(b) Formand contents of response. Every
response to a protest shall be nmade in witing and
shall contain at a m ninumthe foll ow ng [+pfermation
and—raterials]| :

(1) The name and address of the procurenent

officer in charge of the protested award;

(2) The purchasing agency's position with
respect to the protest, and the reasons for
t he purchasi ng agency's position;

(3) Supporting exhibits, evidence, or docunents
to substantiate the purchasi ng agency's
position; and

(4) Any additional relevant information [that
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woth-d—help—theheadof the purchasing—ageney
reach a decision .

(c) |[Submssion] Transmttal of response. The
response fromthe purchasi ng agency shall be submtted
to the protestor|—the-headof the purchasing—agency—
and—the—echief—procurenrent—offHcer—Responrses—ay—be

subm-tted-on-thedate theyare post-narked—rather
than—the date they are actuallyreceived—] within the
time frane established by the protest schedul e and
may be submtted by various neans, i.e.,

el ectronically, hand delivered, United States nuil
courier service. [Eff 6/19/99, am and conp

] (Auth: HRS 8§ 103F-106) (Inp: HRS 8§ 103F-501)

83-148-305 Reply by [ provider—|protestor. (a)
[ Aprovider| The protestor may nake a reply to a
pur chasi ng agency's response under section 3-148-304

in accordance with this section.
(b) Formand contents of reply. A reply may
contain the foll owi ng [nfermation—andaterials]|:
(1) Additional reasons or argunents supporting

the position of the [apptieant| protestor;

(2) Additional evidence or materials supporting
the position of the [appHeant] protestor;
or

(3) Any additional relevant information that
woul d hel p the head of the purchasi ng agency
reach a deci si on

(c) Submission of reply. [A] Protestor’s reply

shall be submtted to the head of the purchasing
agency[s] and the procurenent officer [+n—-echarge] of
t he [ eontested procurenent—| solicitation. [Repk-es

. . :
iy Fe subn!tted by.hand delt-very el'by bat-ted-States
e Repi+es subn|tted'by nand-del-very-shabs Ee
deﬁ”Ed f? hauelbgen iubnntted yhew ?etua!lylleeelued
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1 chall | I I I I b I I
date they are post-narked rather than the date they
are—actually recetved] Protestor’s reply shall be

consi dered submtted when it is actually received by
t he purchasing agency. Protestor’s reply may be

subm tted by various neans, i.e., electronically, hand
delivered, United States nail, courier service.
[Eff 6/19/99, am and conp ] (Auth

HRS § 103F-106) (Inp: HRS § 103F-501)

83-148-306 Decision by the head of the
pur chasi ng agency. (a) Wen a protest cannot be
resol ved by mutual agreenent, the head of the
pur chasi ng agency shall resolve the protest by a
witten decision issued in accordance with this
section.

(b) Tinme for issuance of decision. The witten
decision shall be issued within the tinme frane
establ i shed by the [secheduling—oerder| protest
schedul e unl ess the head of the purchasing agency
determ nes that an extension [te—a——ecertatlndate| is
necessary, and gives witten notice of the extended
deadline to the parti es.

(c) Formand contents of decision. Every
deci sion issued in resolution of a protest shal
[ eentain] include the foll ow ng:

(1) [A-staterent—ofthe|] The action to be taken

or resolution to the protest;

(2) [Adetailedstaterent—of—the] The reason for

the resolution, including factual findings;

(3) A statenent of the protestor's right to

reconsi deration; and

(4) A statenent that the decision is final and

conclusive, unless a tinely request for
reconsi deration i s made.

(d) Al owed [ rethodsfor—resolving protests—|
protest resolutions. The head of the purchasing
agency may use only the follow ng nethods, singularly
or in any conbination, to settle and resolve a
pr ot est:
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(1) [Aprendingor——canceling—al Amend or cancel

the request for proposals;
(2) |[Fermnating] Term nate the awarded contract
[ that was awarded ;
(3) |[+pit+ating] Initiate a new process to award
a contract by either re-opening the
eval uation process or commencing a new
procur enent process;
(4) |[Beetaring] Declare the contract null and
void fromthe tinme of its award
(5) [Affirmng] Affirmthe purchasing agency's
contract award decision; and
(6) |[DBrsmssing] Dismiss the protestor's
pr ot est .
(e) |[Sdbmssion] Transmittal of decision.
[ Coptes—of—the|] The head of the purchasing agency’s
deci sion shall be [submtted| sent to the protestor|+]
and the procurenment officer [+n—echarge—of—the
protestedprocurerent—andthechi-efprocurerent
officer—by
H—Hand—delvery—or
2 . I | 1 I

within the tine frame established by the protest
schedule. If the head of the purchasing agency
requires additional tine to issue the decision, the
protestor shall be notified in witing of the
extension. The decision nay be transmitted by various

means, i.e., electronically, hand delivered, United
States nmamil, courier service.
[Eff 6/19/99, am and conp ] (Auth

HRS § 103F-106) (Inp: HRS § 103F-501)

SUBCHAPTER 4
PROCEDURE FOR REQUESTS FOR RECONSI DERATI ON
83-148-401 Request for reconsideration. (a) A

request to the chief procurenment officer for the
reconsi deration of a decision of the head of a
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pur chasi ng agency nmay be nade in accordance with this
secti on.

(b) Tine for request. A request for
reconsi deration shall be nade within five working days
after the receipt of the decision of the head of the
pur chasi ng agency.

(c) Formand contents of request. A request for
reconsi deration shall [ —eentain] include the foll ow ng
[ rat-erials—andinformation] :

(1) A detailed statenent of the factual and

| egal grounds for reconsideration based on
the materials presented to the head of the
pur chasi ng agency during the initial protest
pr ocedure.

(2) Copies of the [sechedulingorder—| protest

schedul e, formal protest, [answer, |

pur chasi ng agency’s response, protestor’s
reply, head of the purchasi ng agency’s

deci sion and supporting materials submtted
during the initial protest procedure.

(d) Subm ssion of request. The request for
reconsi deration shall be submitted to the chief

procurenment officer and the [eppesthg—party—by—hanrd—
. ) T
de"“e!5 of inted Spates e I@qugsts ol
Feconsi-aerati-on subn|tteq oy—hand-devery shall_be’
deenpa—to—have been subyltted.when ae;ually Fecei-ved
ane !eqﬁefts I?' Heeen5|de|aF:en|sFFn:EEid anﬂ I
been submtted on the date they are post-narked,
rather—thanthe date they areactuallyreceived|
pur chasi ng agency’s procurenent officer. Protestor’s
request for reconsideration shall be considered
submitted when it is actually received by the chief
procurenent officer. Protestor’s request may be
subm tted by various neans, i.e., electronically, hand
delivered, United States nmil, courier service.

(e) [Repty-] Purchasing agency’s response to
request. Wthin five working days after the submttal
of the request for reconsideration, the [eppoesihg

party| purchasi ng agency may submt a [rephby] response
to the chief procurenent officer [te—theregquest]

based on the request and the materials submtted to
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t he head of the purchasing agency during the initial
protest procedure. The [rephy| response shall be
submtted in the sane manner as the request for
reconsi deration. [Eff 6/19/99, am and conp

] (Auth: HRS § 103F-106) (Inmp: HRS § 103F-502)

83-148-402 Decision by the chief procurenent
officer. (a) After a request for reconsideration and
any [rephby| purchasing agency response thereto have
been received, the chief procurenent officer shal
issue a witten decision in accordance with this
secti on.

(b) Tinme for issuance of decision. The witten
deci sion shall be issued within fifteen cal endar days
of the receipt of the request for reconsideration,
unl ess the chief procurenent officer determ nes that
an extension to a certain date is necessary, and gives
witten notice of the extended deadline to the

[ parties—] protestor.
(c) Formand contents of decision. Every

[ deeisi-on—issuedinresolution—of—a protest| protest
resol ution decision shall be in witing, and [shaH]
at a mnimum |[eentain] include the follow ng:

(1) The chief procurenent officer’s decision [ef
the—chiefprocurenent—officer]| to uphold the
deci sion of the head of the purchasing
agency, or to re-open the protest and award
an appropriate renmedy; and

(2) |[A-detailedstatenrent—ofthereason| Details
for the decision, including factual
findi ngs.

(d) Al owed renedi es upon re-opening a protest.

Upon re-opening a protest, the chief procurenent

of ficer may use only the foll ow ng [ rethods|
remedi es, singularly or in any conbination, to settle
and resolve a protest:

(1) [Arending—or——canceling] Anend or cancel a

request for proposals;

(2) |[Fermnating] Term nate the awarded contract
[ whi-ch—was—awar-ded] ;
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(3) [+p+t+ating] Initiate a new process to award
a contract by either re-opening the

eval uati on process or commenci ng a new
procuremnment process; and

(4) |[DBeetaring] Declare the contract null and
void fromthe tinme of its award[;].

[e5}AL#+##;ng—Phe—pa#ehas+ng—ageney—s—een%#ae%

e6}——DFs#kssFng—Phe—pFePesPep—s—pFePesP—]
(e) [ Subm-sston| Transmttal of decision.

[ Copi-es—of—the] The chief procurenent officer’s
deci sion shall be [submtted| sent to the protestor
t he procurenent officer in charge of the protested
procurenent, and the head of the purchasing agency [ by

H—Hand—delvery—or

(2y—ByUnited-States mail—and—to-the extent
praecti-cable—bytelefacsimtetransmssion . |
written decision nmay be transmtted by vari ous neans,
i.e., electronically, hand delivered, United States
mai |, courier service. [Eff 6/19/99, am and conp

] (Auth: HRS § 103F-106) (I np:

HRS 8§ 103F-502)

SUBCHAPTER 5

M SCELLANEQUS PROCEDURES

83-148-501 Suspension of Award. (a) Wen a
noti ce of protest has been submtted within the
appl i cabl e protest period established in section
3-148-301, the award shall be suspended, and no
further award action [te—+reakethe protested-award|
shal |l be taken until the protest is resolved,
including but not limted to

(1) Execution of a contract;

(2) The delivery of services in anticipation of

t he award; or

(3) Negotiations or discussions with a provider

regardi ng an i ntended award or contract.
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(b) Waiver of suspension. The chief procurenent
of ficer may waive the suspension of an award under
this section upon making a witten determ nation that
i ncl udes the foll ow ng:

(1) A determnation that the award of the

contract without delay is necessary to
protect the health, safety, or welfare of a
person froman i mmnent and serious threat;

(2) A brief factual description of the current
situation, and how a delay would create an
i mm nent and serious threat;

(3) A determnation that the purchasi ng agency's
| ack of planni ng [ has—het—caused-the
necessity—of| is not the cause for the award
del ay;

(4) A determnation that the waiver [ef—the

] is
not being granted to frustrate the fair and
speedy resolution of the protest; and

(5) Acertification[+] that all the information
and determnations in the witten waiver are
true and correct to the best of the chief
procurenent officer's know edge. [Eff

6/ 19/ 99, am and conp ]
(Auth: HRS § 103F-106) (Ilnmp: HRS 8§ 103F-
106)

83-148-502 Requests for clarification. (a)
During a protest, the protestor and the purchasing
agency nmay request relevant information from each
ot her in accordance with this section.

(b) Purchasi ng agency procurenent records. The
protestor may make a witten request for access to the
pur chasi ng agency's rel evant procurenent records, and
t he purchasi ng agency shall provide such access except
to the extent that information is required or
permtted to be withheld by |aw

(c) Additional information. Both parties may
make written requests for additional relevant
information to each other. Parties from whom
additional information is requested shall respond by
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produci ng such additional information except to the
extent that such information is required or permtted
to be withheld by |aw

(d) Tine for requests and responses. The
deadl i nes for requests and responses under this
section shall be as provided by the [schedulingorder
Fssued| protest schedul e established in accordance
with section 3-148-302.

(e) Disputes. The parties shall nake al
requests and responses in good faith, and shall mnake
good faith efforts to resolve any disputes as to
requests and responses that arise. 1In the event that
a dispute arises that the parties cannot resol ve, then
t he head of the purchasing agency nmay resolve such
dispute as fairly as possible in the light of all the
circunstances. [Eff 6/19/99, am and conp ]
(Auth: HRS 8 103F-106) (Inmp: HRS § 103F-501)

83-148-503 Form of evidence submtted during a
protest or reconsideration. (a) During a protest or
reconsi deration, all evidence shall be submtted in
the formprovided by this section.

(b) Docunentary evidence. [Er-ther—originals—or
photocopies| Photocopi es of docunentary evidence may
be subm tted, [but—everyphotocopy—shatl—be

acconpanied]| with an original signed declaration that
t he [ photoecopy—+s| each docunent is a true and correct

copy of the original.

(c) Wtness testinony. Testinony froma wtness
or other person with know edge may be submtted in the
formof an original, signed declaration made under
penalty of perjury.

(d) Oher forms of evidence. Oher forns of
evi dence such as phot ographs, or video or audi o tapes
may be submitted, provided that they are acconpani ed
by an original, signed declaration. [Eff 6/19/99, am
and conp ] (Auth: HRS § 103F-106)
(I'nmp: HRS § 103F-501)

§3-148-504 Conduct of the head of purchasing
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agency during protests. [{a)}] During the resolution
of a protest proceedi ng under this chapter, the head
of a purchasi ng agency shall conduct himor herself as
a neutral and inpartial party. |[If the head of a

pur chasi ng agency cannot neet this standard of conduct
because of a conflict of interest arising fromthe
head's involvenent in the protested procurenent, or

ot her good cause, the head shall designate another
state enployee to act in his or her place.

o . b the head. o |

ether—" [Eff 6/19/99, am and conp
] (Auth: HRS § 103F-106) (Inmp: HRS § 103F-501)

2. Material, except source notes, to be repeal ed
is bracketed. New material is underscored.

3. Additions to update source notes to reflect
t hese anmendnents and conpil ati on are not underscored.

4. These anendnents to and conpil ation of chapter
3-148, Hawaii Adm nistrative Rules, shall take effect
ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revised
Statutes, which are adopted on
and filed with the Ofice of the Lieutenant Governor.
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-149
Hawai i Adm ni strative Rul es

2012
1. Chapter 3-149, Hawaii Adm nistrative Rules,
entitled “Contracting” is anended and conpiled to read
as follows:
“HAVWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 149
CONTRACTI NG
Subchapter 1 Pur pose and Scope
§3-149- 101 Scope

§3-149-102 Pur pose

Subchapter 2 Contract Forms and Conditions

§3-149- 201 Contracts subject to appropriation of
state funds

§3-149- 202 Contracts subject to the availability
of federal funds

§3- 149- 203 Cont ract requirenent

§3-149- 204 Term nation of contracts

83-149- 205 Sel ection of substitute provider after

early term nation of contract

149-1
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Subchapter 3 M scel | aneous Contracting
Pr ocedur es

§3-149- 301 Ext ensi on of existing contract during
procur enent process

§3-149- 302 Multi-termcontract use, requirenents
and procedures

§3-149- 303 Anmendnent of contracts

§3-149- 304 Parcel i ng forbi dden

Subchapter 4 Monitoring of Contracts

§3-149-401 Contract nonitoring

Subchapter 5 Eval uati on of Contracts

83-149-501 Contract eval uati on

SUBCHAPTER 1

PURPOSE AND SCOPE

83-149-101 Scope. The provisions of this
chapter shall apply to all contracts awarded under
chapter 103F, HRS, and these rules. [Eff 6/19/99;
conp 1/23/06; conp ] (Auth: HRS
§103F-106) (Inp: HRS §8103F-408 to 103F-414)

83-149- 102 Purpose. The purpose of this chapter
is to provide for uniformpractices and procedures for
drafting, nonitoring, and evaluating contracts awarded
under chapter 103F, HRS. [Eff 6/19/99; conp 1/23/06;
conp ] (Auth: HRS 8103F-106)

(I'mp:  HRS 88103F-408 to 103F-414)

149-2
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SUBCHAPTER 2

CONTRACT FORMS AND CONDI TI ONS

83-149-201 Contracts subject to appropriation of
state funds. (a) Every contract awarded pursuant to
chapter 103F, HRS, shall, at all tinmes, be subject to
the appropriation of state funds, and may be
termnated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or avail abl e.

(b) darification for nmulti-termcontracts. A
multi-termcontract shall be subject to the
avai lability and appropriation of funds for each and
every fiscal year that it is in effect, and may be
termnated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or available for any fiscal year. [Eff
6/ 19/ 99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inmp: HRS 8103F-414)

83-149-202 Contracts subject to the availability
of federal funds. (a) Every contract awarded
pursuant to Chapter 103F, HRS, that is partially or
whol | y funded from federal funds shall be subject to
the availability of federal funds as provided herein.

(b) Federally funded portion of contract
severable. The portion of any contract awarded
pursuant to chapter 103F, HRS, that is funded
federally shall be severable fromthe contract as a
whol e, and such portion nay be severed and term nated
without liability to either the purchasing agency or
the provider, in the event of the unavailability of
federal funds.

(c) No obligation to expend state funds. No
contract awarded pursuant to chapter 103F, HRS, that
is partially or wholly funded from federal funds shal
be construed to obligate a purchasing agency to expend
state funds to cover any shortfall created by the
unavail ability of the anticipated federal funds.

149-3
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(d)y darification for contracts wholly funded
fromfederal funds. Any contract awarded pursuant to
chapter 103F, HRS, that is wholly funded from federa
funds shall, at all tinmes, be subject to the
avai lability of the federal funds, and may be
termnated without liability to either the purchasing
agency or the provider in the event that the federal
funds do not becone available. Such a contract shal
not be construed as an obligation to expend state
funds to replace unavail abl e federal funds.

(e) Construction of section. This section shal
be liberally construed so as not to hinder or inpede
the state in contracting for any service involving
financial aid fromthe federal governnent, nor shal
it be construed in a way that hinders or inpedes a
pur chasi ng agency's application for or receipt of
federal funds. [Eff 6/19/99; conp 1/23/06; conmp

] (Auth: HRS 8103F-106) (I np:
HRS 88103F- 105, 103F-414)

83-149-203 Contract requirenent. (a) Every
contract awarded under chapter 103F, HRS, shall be
made in witing as provided herein before any funds
are di sbursed by a purchasing agency, or any services
are provided by a provider.

(b) Selection of contract form A purchasing
agency may use any of the follow ng nethods for
preparing a witten contract as required in subsection
(a):

(1) Standard fornms. A purchasing agency may

al ways use the standard formcontracts
prepared by the attorney general pursuant to
subsection (c).

(2) Purchase order. A purchasing agency nay use
a purchase order for procurenents |ess than
$25, 000 nmade under the treatnent and snal
pur chase of service nethods if the
pur chasi ng agency determnes, inits
di scretion, that the state's legal interests
are adequately protected wthout the use of
a formal witten contract.

149-4
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(3) Formgenerated by the purchasing agency. A
pur chasi ng agency nay generate its own forns
of contract by follow ng the procedures in
subsection (e).

(c) Standard contract fornms from attorney
general. The attorney general shall provide standard
forms of contract for each purchase of service nethod
est abl i shed under chapter 103F, HRS. Purchasing
agenci es may use the standard fornms w thout seeking
approval as to formfromthe attorney general, except
where there has been a substantial change to the
forms.

(d) Additional contractual conditions. In
addition to the contractual conditions in the standard
formcontracts provided by the attorney general, the
head of a purchasi ng agency may i npose ot her such
requi renents on a provider as may be necessary to
ensure conpliance with statutes, these rules, and
ot her such requirenments for the receipt of state or
federal funds.

(e) Procedure for subm ssion of contract formto
attorney general. Every formof contract generated by
a purchasi ng agency other than provided for in
subsections (b)(1) and (b)(2), shall be submtted to
the attorney general along with a nenorandum t hat
expl ai ns how t he purchasi ng agency's proposed form of
contract addresses the follow ng issues:

(1) The uncertainties which nay be involved in
contract performance and how t he purchasing
agency's form of contract addresses these
uncertainties;

(2) The factors which made the standard forns
provi ded by the attorney general
I nappropri at e;

(3) A summary of how the proposed form of
contract addresses the follow ng issues:

(A) Subcontracting;

(B) Term nation;

(C Defaults;

(D) Conpliance with |laws governing anti -
di scri m nation, access and
accomopdat i ons for persons wth
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di sabilities, and other highly-
regul ated areas;
(E) Indemification; and
(F) Liability insurance; and
(4) The urgency of the requirement. [Eff
6/ 19/ 99; am and conp 1/23/06; conp
] (Auth: HRS 8103F-
106) (Inmp: HRS 8103F-409)

83-149-204 Termnation of contracts. (a) Every
contract awarded under chapter 103F, HRS, and these
rules shall contain a clause providing for term nation
of the contract, either in whole or in part, for non-
performance, reduction in funds avail able to pay the
provi der, or a change in the conditions upon which the
need for the service was based. Such cl ause shal
al so require that the purchasing agency give advanced
notice of ten working days to the provider, that
includes a brief statenent of the reason for the
term nation.

(b) Additional term nation clauses authorized.
In addition to the term nation clause required under
subsection (a), a contract awarded under chapter 103F
HRS, may include any additional term nation clauses
deened necessary or advisable in order to protect the
interests of the state.

(c) Election of termnation clause. Wen a
contact awarded under chapter 103F, HRS, contains nore
than one term nation clause, a purchasi ng agency may,
inits sole discretion, elect which termnation cl ause
to invoke in order to termnate the contract. [Eff
6/ 19/ 99; am and conp 1/23/06; conp ]
(Auth: 88103F-106, 103F-408) (Inmp: HRS 8103F-408)

83-149-205 Sel ection of substitute provider
after early termnation of contract. (a) In the
event that a contract for health and human services
awar ded under this chapter is term nated before the
contract expiration date, the purchasing agency shall
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follow the procedures in this section to select a
substitute provider.

(b) Initiation of new conpetitive purchase of
service. To select a substitute provider, a
pur chasi ng agency nmay initiate a new conpetitive
pur chase of service procurenent by issuing a new
request for proposals.

(c) Expedited procedure for selection of
substitute provider. |If the selection of a substitute
provider through the initiation of a new conpetitive
pur chase of service procurenent is not practicabl e,
then the purchasi ng agency may, if applicabl e,
negotiate a contract with the next hi ghest eval uated
ranked applicant. If the purchasi ng agency and
applicant are unable to negotiate a contract, the
pur chasi ng agency nay negotiate with the next hi ghest
ranki ng applicant, and so on. In the event that there
are no other proposals, or none of the proposals and
applicants are sufficiently advantageous, the
pur chasi ng agency may sel ect any provider that will be
an advant ageous substitute. Any contract awarded to a
substitute provider selected under this subsection
shall termnate either at the sane tine that the
original contract would have, or at the close of the
followng fiscal year, whichever occurs sooner. [Eff

] (Auth: HRS 8103F-106) (I np:

HRS §103F-402)

Hi storical note: 83-149-205 is based substantially
upon 83-143-505. [Eff 6/19/99; am and conp 1/23/06;
R ]

SUBCHAPTER 3
M SCELLANEOUS CONTRACTI NG PROCEDURES

8§3-149-301 Extension of existing contract during
procurenent process. (a) In order to provide
continuity of services during the procurenent process,
the termof a contract nmay be extended in accordance
with this section until a new contract has been
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awar ded and executed under the procurenent procedures
establ i shed by chapter 103F, HRS, and these rules.

(b) Conditions for extension. A contract nay be
extended if all of the follow ng conditions are net:

(1) The extension will be nade for the purpose
of providing continuity of services during
t he period between:

(A) The term nation of the contract to be
ext ended; and

(B) The effective date of a contract to be
awar ded and executed through a pendi ng
procurement procedure;

(2) The period of the extension will be for six
nont hs or | ess;

(3) Funds to pay for the services during the
extended term of the contract have been
appropriated and are avail able; and

(4) The terns and conditions of the contract to
be ext ended:

(A) WII remain substantially the same as
the original contract, or the original
contract as anended; or

(B) WII be fair and reasonabl e.

(c) Formand content of extension. Any
extensi on made under this section shall be in witing,
and by a suppl enental agreenent that:

(1) States that an extension is being allowed

pursuant to this section;

(2) States that the extension will termnate in
[ ere—hundred—and—eighty—days| six nonths, or
when a repl acenent contract has been
execut ed, whichever occurs first;

(3) States that the ternms and conditions for the
extension wll be the sanme as for the
contract before the extension; and

(4) |Is signed by the provider and the purchasing
agency.

(d) Extension of contract available if not
expired. An extension is available under this section
provi ded the contract to be extended has not expired.
[Eff 6/19/99; am and conp 1/23/06; am and conp

] (Auth: HRS 8103F-106) (I np:
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HRS 8103F-413)

83-149-302 Milti-termcontract use, requirenents
and procedures. (a) Milti-termcontracts my be
awarded in accordance with the terns of this section
in order to advance the interests of the state through
greater econony or efficiency in the provision of
heal th and human servi ces.

(b) Milti-termcontract defined. A multi-term
contract is any contract that covers a termof nore
than two years, or that provides for extension beyond
a two-year term

(c) Required determ nation for the use of nulti-
termcontracts. In order to use a nmulti-term
contract, a purchasing agency nust make a
determ nation that funds are available for the first
fiscal period of the contract, and that a nmulti-term
contract is in the best interest of the purchasing
agency such as the foll ow ng:

(1) Provision of the required services involves
high start-up costs that only have to be
paid once over the life of the contract;

(2) Were a changeover of providers would
i nvol ve both hi gh phase-in and hi gh phase-
out costs during the transition period;

(3) Wen stabilization of the provider's
wor kf orce over a |onger period of tinme would
pronot e econony and consistent quality;

(4) Were there is a conpelling clinical reason
for continuity in services froma provider,
as applicable; or

(5) \Where the benefit to be gained from norm
conpetitive practices is substantially
out wei ghed by the costs associated with
repeated conpetitive purchases of services.

(d) Additional contract content requirenents.
Every multi-term contract awarded under chapter 103F
HRS, shall contain an express provision that the
multi-termcontract is subject to the appropriation
and availability of funds for each and every fi scal
year, and may be termnated without liability to
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ei ther the purchasing agency or the provider in the
event that funds are not appropriated or avail able, as
provi ded in sections 3-149-201 and 3-149-202.
(e) Construction of section. Nothing in this
section shall be construed to limt the rights of the
state or the provider under any term nation cl ause of
any contract awarded under chapter 103F, HRS.
(f) A mlti-termcontract may [extend| be
extended for [any] the period of tinme [te—whichthe
provider—and—purchasing—agency—agree] specified in the
contract, provided that for any proposed period of
nor e than six years, the head of the purchasing agency
[ submts] shall submt a witten request to and
[ receives| receive approval fromthe chief procurenent
officer. The witten request shall include the
fol | ow ng:
(1) A determnation that a period of nore than
Si X years is necessary in order to secure a
substanti al economc benefit for the state,
or a substantial clinical benefit to a
service recipient;
(2) A brief factual description of the
ci rcunstances that justify a period of nore
than six years, including reference to
econom ¢ or clinical studies that support
the determnation in paragraph (1);

(3) A determnation that there is no notive of
frustrating the purposes of chapter 103F,
HRS, underlying the proposed award of a
contract for a period of nore than six
years; and

(4) A statenent that all the information and

determ nations in the request are true and
correct to the best of the requestor's
knowl edge. [Eff 6/19/99; am and conp

1/ 23/ 06; conp ]  (Auth:
HRS 8103F-106) (Ilnmp: HRS 8103F-410)

8§3-149-303 Amendnent of contracts. (a) Every
anmendnent to a contract awarded under chapter 103F,
HRS, shall be made in accordance with this section
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(b) Form of anmendnent. Every anmendnent shall be
made in witing, and signed by both parti es.

(c) Procedures for anmendnent. The head of a
pur chasi ng agency nmay negotiate to anmend an exi sting
contract at any tinme provided that the amendnment does
not constitute a fundanental change.

(d) Fundanental change. A fundanental change to
a contract is one which is so great that a reasonable
pur chasi ng agency would in light of all the
ci rcunst ances, re-procure the required services
i nstead of anmending an existing contract in order to
assure that the state is receiving the nost
advant ageous bargain. In the case of a contract
awar ded under chapter 3-144, 3-145, 3-146 or 3-147, a
fundanental change is al so any change that would
result in an anendnent that woul d exceed the scope of
the chapter of these rules under which the contract
was originally awarded. [Eff 6/19/99; am and conp
1/ 23/ 06; conp ] (Auth: HRS
88103F- 106, 103F-408) (lnp: HRS 8103F-408)

83-149-304 Parceling forbidden. (a) The
practice of parceling a | arge single purchase of
health and human services into nultiple smaller
purchases in order to avoid conducting a conpetitive
pur chase of services, or to otherwise frustrate the
pur poses of chapter 103F, HRS, and these rules is
f or bi dden.

(b) Suspension of power to procure. |In the
event that it is determned that a purchasi ng agency
is guilty of parceling, the adm nistrator may, in his
or her discretion, take any action permtted by | aw he
or she deens appropriate in order to address the
situation, including order that all or a part of the
pur chasi ng agency's procurenent activities shall be
conducted under the direct supervision of its chief
procurenent officer, or the admnistrator. [Eff
6/ 19/ 99; conp 1/23/06; conp ]
(Auth: HRS 8103F-106) (Inp: HRS 8103F-408)
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SUBCHAPTER 4

MONI TORI NG OF CONTRACTS

8§3-149-401 Contract nonitoring. (a) Each
pur chasi ng agency shall formulate and inplenent a
nmoni toring plan consisting of the foll ow ng
conponent s:

(1) A manual or other set of guidelines that

i ncl udes the objectives, procedures, and
requi renents of the nonitoring process;

(2) Procedures for docunentation of reporting
probl ems or recomrendati ons between the
provi der and the purchasi ng agency; and

(3) A clear procedure for followup on
recommendati ons, problens, and itens
requiring corrective action including
deadl i nes for both reporting and respondi ng
to such itens.

(b) Coordinati on anong agenci es. Purchasing
agenci es shall coordinate nonitoring activities to
elimnate duplication of nonitoring of a provider who
has nore than one contract with a purchasi ng agency.
The adm ni strator may assist the purchasi ng agencies
in this coordination as practicable. Such activities
may i nclude nmonitoring of adm nistrative and fiscal
requi renents. Each departnental coordinator shal
coordinate wth other purchasing agencies in reducing
duplication of nonitoring activities anong purchasi ng
agenci es, where feasible. [Eff 6/19/99; am and conp
1/ 23/ 06; conp ] (Auth: 8103F-408)

SUBCHAPTER 5
EVALUATI ON OF CONTRACTS

83-149-501 Contract evaluation. (a) Each
pur chasi ng agency shall establish contract eval uation
criteria and procedures. The adm nistrator may
coordinate wth purchasing agencies to devel op uniform
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criteria and procedures.

(b) Mninmumrequirenents for eval uation process.
Each contract awarded under the conpetitive or
restrictive purchase of service nethod shall be
evaluated. A final witten evaluation shall be
conpleted within 120 days after the expiration or
term nation of the contract and shall include an
anal ysis of the extent to which defined performance
outcones were net. As applicable, a discussion of any
problenms with or adjustnents to, the performance
out cones shall al so be addressed.

(2) Provider response to report. The provider
shal | be given an opportunity to respond in witing to
all evaluation reports. The evaluation report and
provi der response shall be included in the contract
file.” [Eff 6/19/99; am and conp 1/23/06; conp

] (Auth: HRS 8103F-106) (I np:
HRS

(2) WMaterial, except source notes, to be
repealed is bracketed. New material is underscored.

(3) Additions to update source notes to reflect
t hese anmendnents and conpil ati on are not underscored.

(4) These anendnents to and conpil ati on of
chapter 3-149, Hawaii Admi nistrative Rules, shall take
effect ten days after filing with the Ofice of the
Li eut enant Gover nor.

| certify that the foregoing are copies of the
rules, drafted in the Ranseyer format pursuant to the
requi renents of section 91-4.1, Hawaii Revi sed
Statutes, which are adopted on
and filed with the O fice of the Lieutenant Governor.
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Chai r per son
Procurenment Policy Board

State Conptroller

APPROVED AS TO FORM

Deputy Attorney Ceneral
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