
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES 

Amendment and Compilation of Chapter 3-120 
Hawaii Administrative Rules 

July 16, 2009 

1. Chapter 120 of Title 3, Hawaii Administrative 
Rules, entitled 11 General Provisions 11 is amended and compiled 
to read as follows: 

"HAWAII ADMINISTRATIVE RULES 

TITLE 3 

DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES 

§3-120-1 
§3-120-2 
§3-120-3 
§3-120-4 
§3-120-5 
§3-120-6 

SUBTITLE 11 

PROCUREMENT POLICY BOARD 

CHAPTER 120 

GENERAL PROVISIONS 

Purpose 
Definitions 
Applicability 
Procurements exempt from chapter 103D, HRS 
Procedures for requesting exemption and amendment 
Repealed 

Historical Note: This chapter: 
1. Replaces interim rules effective 6/09/01 

(file no. 2360) that amended sections 3-120-1, 3-120-2, 3-
120-4, 3-120-5, and compiled the chapter. 

2. Replaces interim rules effective 11/15/01 
(file no. 2397} that amended sections 3-120-1, 3-120-2, 3-
120-4, 3-120-5, and compiled the chapter. 

3. Replaces interim rules effective 8/25/08 
(file no. 2823) that amended sections 3-120-2, 3-120-4, and 
3-120-5; and compiled the chapter. 

§3 -120-1 Purpos~_:H (a) The purpose of these rules is 
to promote economy, efficiency, and effectiveness in the 
procurement of goods and services, and construction for the 
State and counties, by: 

(1) Simplifying, clarifying, and modernizing the law 
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governing procur ement; 
(2) Requiring the continued development of 

procurement policies and practices; 

§3-120 -2 

(3) Making the procurement laws of the State and 
counties as consistent as possible; 

{4) Ensuring the f air and equitab le treatment o f a ll 
persons who deal with the procurement system of 
the State and counties; 

(5) Providing inc r eased economy i n procurement 
activities and maximizing best value to the 
fullest extent practicable; 

(6) Fostering effective broad-based competit ion 
wi thin the free enterprise system; 

(7) Providing safeguards for the mainte nance of a 
procurement system of quality and integrity; and 

(8) Increasing public confidence in the procedures 
fol lowed in publ ic procureme nt. 

[-{b) This chapter 120 1 subtitle-- 11 of title J , Ma waii 
Administrative ~J.es, replaces r esc-i-nded interim rule s 
p±-e-viously adopte <i--0Il 6/9/01 (file no. 2~6 0) and 11/15/0.;t, 
~B no. ~J9?) .] [Eff 12/15/95; comp 11/17/97; comp 
6/19/99; am and comp 6/9 /01; am and comp 11/15/01; am and 
comp 11/8/02; am and comp AUr, 2 4 200~ J {Auth: HRS 
§103D -202) ( I mp: SSLH 1993, JS.c t 008, §1} 

§3 - 120-2 Definitions. Definitions are in section 
1030-104, HRS. The following definitions are also 
appl icable to terms used in subtitle 1 1 : 

"Administrator of the state procurement office", 
hereinafter referred to as "the administrator", means the 
administrator as provided in sect ion 103D-204, HRS , or the 
administrator ' s [desginee] des~g~~~ · 

"Bid" means the executed document submitted by a 
bidder in response to an invitation for bids, or a multi­
step bidding procedure. 

"Bidder" means any individual, partnership , firm, 
corporation, joint venture, or other legal entity 
submitting, directly or through a duly authori zed 
representative or agent, a bid for the good, service, or 
construct ion contemplated. 

11 Chief p r ocurement officer" means the chief 
procurement officer for state entities and the several 
counties as provided in section 103D-203, HRS, or the 
officer's [desginee] desisrq~ .. § . . 

"Contractor" means any individual, partnership, firm, 
corporation, j oint venture, or other legal ent ity 
undertaking the execution of the work under the terms of the 
contract with the State, and acting directly or through its 
agents or employees. 

"Cost analysis" means the evalu a t ion o f cost data for 
the purpose of arriving at c osts act ual l y incurred or 
estimates of costs to be incurred , prices to be paid, and 
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§3-120-2 

costs to be reimbursed. 
"Cost data" means information concerning the actual or 

estimated cost of labor, material, overhead, and other cost 
elements which have been actually incurred or which are 
expected to be incurred by the contractor in performing the 
contract. 

"Days" means calendar days unless otherwise specified. 
11 Designee 11 means a person appointed by the head of a 

purchasing agency to act on its behalf with delegated 
authority. 

"Established market price" means a current price, 
established in the usual and ordinary course of trade 
between buyers and sellers, which can be substantiated from 
sources which are independent of the manufacturer or 
supplier and which may be an indication of the 
reasonableness of price. 

"Head of the purchasing agency'' means the head of any 
agency with delegated procurement authority. 

"Invitation for bids" means all documents, whether 
attached or incorporated by reference, utilized for 
soliciting bids under the competitive sealed bidding source 
selection method. 

"Offer" means bid, proposal, or quotation. 
"Offerer" means any individual. partnership, firm, 

corporation, joint venture, or other legal entity 
submitting, directly or through a duly authorized 
representative or agent, an offer for the good, service, or 
construction contemplated. 

"Paying agent'' means, as to bonds of any particular 
series, the director of finance or the bank or trust company 
designated for the payment of the principal and redemption 
price (if any) of, and interest on, the bonds or such series 
in the series resolution authorizing the issuance of such 
series or the series certificate relating to such series. 

"Person" means individuals, partnerships. 
~9.~PC?-~.?l.~.:.i:.9.f!§.1 __ ~ f> I?. 2~J9. ~ .. i ~!1:~1 ___ _o. r.: __ f?.1:1J?JJ ~- .. o~ . _pr. :i.Y_?l. t e 
organizations or any character other than a governmental 
!J..9-~Y.·. 

"Price analysis" means the evaluation of price data, 
without analysis of the separate cost components and profit 
as in cost analysis, which may assist in arriving at prices 
to be paid and costs to be reimbursed. 

"Price data•• means factual information concerning 
prices, including profit, for goods, services. or 
construction substantially similar to those being procured. 
In this definition, "prices" refers to offered or proposed 

selling prices, historical selling prices, and current 
selling prices of such items. This definition refers to 
data relevant to both the general contractor and subcontract 
prices. 

"Procurement officer" means any person with delegated 
authority to enter into and administer contracts and make 
written determination with respect thereto. The term 
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§3 -1 20-3 

i nc l udes an authorized r epresent ative acting within the 
l i mi ts of author ity . The de l egated aut hority is rece ived 
from the chie f procurement o fficer directly or through the 
head of a purchasing agency or designee to the p rocurement 
of fice r. 

"Proposal " means the executed document submitted by an 
offeror in response to a request for p r oposals . 

"Request for proposa ls" means al l documents, whether 
attached or i nc orpor ated by reference, utilized for 
s o liciting proposals under the compet itive sealed proposal 
source selection method. 

"Responsive bidder or of ferer" means a person who has 
submitted a bid or offer which conforms i n all material 
respects to the invitation for bids or request for 
p r oposals. 

"Solicita tion" means an invi tation f or bids, a request 
f or proposal s, a request for quotations, or any other 
document issued by the State for the purpose of sol i cit ing 
bids or proposals to perform a state contract. 

"State" means the judic iary, the legislature, office 
of Hawaiian affairs, department of education, V.~iversity of 
Hawai._i. 1 Hawa i i heal t h SY.~.1::~1!!? .~<?rporation,_ remaining 
departments o f the executi ve branch and all governmental 
bodies administratively a ttached to them, and the counties. 

"Subcontractor" means any person who enters i n to an 
agreement with the contrac tor to perform a portion of the 
work for the contractor. 

"Support facility p rovider" means a bank, a national 
banking association, an organization subject to registration 
with the Board of Governors o f the Feder al Reserve System 
under the Bank Holding Company Act of 1956 o r any success or 
p rov i sions o f law, a federa l b ranch pursuant to the 
Int e rnational Banking Act of 1978 or any successor 
provisions of law, a savings bank, a saving and l oan 
association, an insurance company or association chartered 
or organized under the laws of any s tate of the United 
States of Amer ica , the Government National Mortgage 
Associa t i on or any successor the reto, t he Federal Nat iona l 
Mortgage Association or any successor t hereto, or any other 
federal agency. [Eff 12 / 15/95 ; a m and comp 11/17/97; comp 
6/19/99; am and comp 6/9/0 1; am and comp 11/15/01; am and 
comp 11/8/02; am and comp AUG 2 4 2009 ] 
(Auth: HRS §103D-2 02) (Imp : HRS §1030 - 202 ) 

§3 - 120 - 3 ~EEl icability. These rul es shal l apply to: 
(l } The procurement practices of a ll enti t ies created 

by t he State' s a nd counties' constitut i ons , 
charters , statutes , ordinances, administrat ive 
rules , or executi ve orders , i ncluding the of fice 
of Hawaiian aff airs, and the departments , 
commissions , councils, boards, bureaus, 
c ommittees , insti tutions , authorities, 
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§3 - 120-4 

legislative bodies, a gencies, government 
corpor at i ons, or other establishment o r office o f 
t he execut i ve , legislative, or judicia l br anches 
of the St a t e or i ts several count ies; and 

(2) All procureme nt contracts made by gover nmenta l 
bodies, whether the consideration for the 
contract is cash, revenues, realizations, 
receipts, or earnings, any of which t he State 
receives or is owed; i n - kind benefits; or 
forbearance; provided that nothing in this 
chapter or rules adopted hereunder shall prevent 
any governmental body from comply i ng with the 
terms and conditions of any ot her grant, gift, 
bequest, or cooperative agreement . [Eff 
12/15/95; am and comp 1 1 / 17 /97; am and comp 
6/19/99; comp 6/9/01; coll.lP 11/15/01; 
compll/8/02;comp AUGZ4 2009 ] (Auth: HRS 
§103D-202} (Imp: SSLH 1993, Act 008 , §1; HRS 
§ § 1 030-102, 103D-l l l } 

§3 - 120-4 Procurements exempt from chapt::~_r.__ }. _ _()}D, HRS. 
(a) Notwithstanding the intent of chapter 103D, HRS, to 

require governmenta l bodies to procure their goods and 
services through competit i ve b idding, it is acknowledged 
that there may be situations where procurement by 
competitive mea ns is ei ther no t practicabl e or not 
advantageous to the State. 

(b ) Exhibit A titled "Procurements Exempt From 
Chapter 103D , HRS" dated (05 / 09 /01 ] 07/17/08, is located at 
the e nd o f this chapter. This e xhibit provides a list of 
goods and s ervices which the p rocurement policy board has 
determined to be exempt from chapter 103D, HRS, because 
although such goods and services may be available from 
multiple sources, their procurement by competitive means 
would be either not practicable or not advantageous to the 
State . 

(c ) Chief procurement officers may reque st periodic 
reports from the heads of purchasing agenc i es of 
procurements made pursuant to s ubsection (b) . The heads of 
purchasing agencies may be r equi red to include in their 
reports, descriptions of the p r ocess or procedures the 
agency used t o sel ect the vendor ensuring maxi mum f ai r and 
open competition wheneve r p racticable . 

(d) Chief procurement officers may [on an-aR~ 
basis] request t ha t additional exemptions be added to 
Exhibit A. 

(e) The procur ement pol i cy board shall review Exhibi t 
A titled "Procur eme nts Exemp~-~!'-°-~ --qq?.-2,t;._er 103D, HRS" date1. 
0711:.?.!9.?, loca t e d at the end of th~-~--Sl:la.I?~-~-:;-...1._ annual ly o r 
mor~ .. J.};:~_quent ly as needed f or amendments . 

(f) Purchasing agencies making procurement s which are 
exempt f rom chapter 103D, HRS , are nevertheless e ncouraged 
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§3- 120-5 

to adopt and use provisions of the chapter and its 
implementing rules as appropriate; provided tha t the use of 
one or more provisions shal l not termina te the exempt ion and 
sub ject the procurement of the purchasing agency to any 
other provision of the chapter. 

(g) Purchasing agencies shall cite on the purchase 
order or on the contract, the authority waiver as "Exempt 
From Chapter 103D, HRS, pursuant to section 3-120-4{b) (cite 
exemption number from [exhibit) Exhibit A ti~_!_~q 
"Proc.\!::rements Exempt From Cl"?:~E!~~. 103D, HRS" .9.:?.1:.E'.9 _o_7_117/08, 
located at .1:}::1~ -~-nd of this c.f.1.'3.-.Pt.E:'.r) , Hawaii Administrat ive 
Rules ". [E ff 12 /15/95; am and comp 11/17/ 97; am and comp 
6/19/99; am and comp 6/9/01; am and comp 11/15/01; am and 
comp 11/8/02; am and comp AUG 24 2009 ] (Auth: HRS 
§§103D-102, 103D-202) (Imp: HRS §103D-102} 

§3 -1 20-5 Procedures for reguest .~.;?-.~J. .. ~xernption and 
amendment. (a) When the head of a purchas ing agency 
determines that a situation exists wherein procurement by 
competitive means would be e ither not pract icable or not 
advantageous to the State, a request [t.Q- pr-GBure the good or 
service :0.y] t o;- an exemption may be made to the appropriate 
chief procurement officer as follows. 
Pri or to procurement: 

( 1) [Complete and s\lbmi.t a "Reques t for E}{Omption 
.f.r.Qm Chapter 1G6D , HR£", to the- chief procurement 
o fficer.] Heads of purcha sing agencies shall 
.§l.~R.mit a wri tten r equest t o .... t.:\1.~ .... chief procurement: 
officer and c ertify to the best o f the ir 
knowledge that the information provided is true 
and correct; and 

( 2 ) [If a rush- reVIew of a request i s needed, 
cof!.lplete a:ad--submit a separate memorandum 
explaining- and justifying ... the reason f or t he ~usb 
review; -· .. ane] The request .... ~.1.:1.~Xl be made on a 
form proviC!~.~- J?Y. __ ~he chief procurement office:i:::. 

[~·f·- Complete and submit a "Not..i-oe of Exemption from 
Ch.apter--103D, HRSh, ..,hich--shal l serve as a 
wr itten-determination to approve an e:xempt.e4 
procurement . 1 

(b) The chief procurement of fi cer shall post a copy 
of the [Notice of Exempt ion from Chap ter lO~D, RR£'.Lr.in---a 
designated a rea] request on an inte:i::~.~-t .... si te accessible to 
the public for seven days . 

(1 ) Any inquiries shall be directed to the designate d 
contact person of the purchasing agency s t ated on 
the noti ce[..,. ] i.... and 

(2} Any objections to the request for the exempted 
p rocurement shall be submi tted in writing and 
r eceived by the chief procurement offic e r within 
seven days from the date the notice was posted. 

(c) I n determining whether t o approve the ("Request 
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§3-120-5 

.f..er Exemption From Chapter lQJD, HR£ 11 ] request, the chief 
procurement officer shall consider the circumstances of each 
individual case and may approve. the exemption for the term 
of the contract. 

(d) Amendments to contracts exempted from chapter 
103D, HRS, under this section, that would change the 
original scope of the contract, may only be made with the 
prior approval of the chief procurement officer. To amend a 
contract exempted from chapter 103D, HRS, the purchasing 
agency shall complete and submit a ["Noticei of Amendment.--t-e 
Exemption from Chapter lOJD, MRS, Contract"] request for an 
amendment to the chief procurement officer. The 
certification requirement as provided in subsection(a) (1) 
and the posting and approval procedures as provided in 
subsections (b) and (c) shall be followed. 

(e) The determinations required by this section shall 
be final and conclusive unless they are clearly erroneous, 
arbitrary, capricious, or contrary to law. 

(f) The chief procurement officer shall forward a 
copy of each [approved and disapproved "Request for 
g)~e1t1ption From Chapter lO~D, RRS 11 and "Notice of .1\mendms.nt 
t,o.-.. Kxemption from Chapter lO)D, MR£, Contract"] request and 
amendi:n.e=.i::i.!: .. ' .. J.f. -~-I?:Y.i to the administrator. [Eff 12/15/95; comp 
11/17/97; am and comp 6/19/99; am and comp 6/9/01; am and 
comp 11/15/01; am and comp 11/8/02; am and comp AUG 2 4 2009 

) (Auth: HRS §103D-202) (Imp: HRS §103D-102) 

§3-120-6 REPEALED." [R 11/8/02] 

2. Material, except source notes, to be repealed is 
bracketed. New material is underscored. 

3. Additions to update source notes to reflect these 
amendments and compilation are not underscored. 

4. These amendments to and compilation of chapter 3-
120, Hawaii Administrative Rules, shall take effect ten days 
after filing with the Office of the Lieutenant Governor. 

I certify that the foregoing are copies of the rules, 
drafted in the Ramseyer format pursuant to the requirements 
of section 91-4.1, Hawaii Revised Statutes, which were 
adopted on July 16, 2009 by the Procurement Policy Board and 
filed with the Office of the Lieutenant Governor. 

I! 
~ ~ft.T;.~.1 
PELA A. TORRES .. ':J, .... 
Chairperson 
Procurement Policy Board 
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IfuSSiC SAITO ------- . 
State Comptroller 

APPROVED AS TO FORM: 

1/V~_a,__ 
_D_e_p-t.ity A.t torney Gene.rat ·· 

120-8 



"EXHI BIT A11 

HAR CHAPTER 3-120 ----··- ............. . _ 
PROCUREMENTS EXEMPT FROM CHAPTER 103D, HRS 

[05/09/01] 07/17/0 8 

[Exemptions are in seetion 103D lO:&(b} (4), HR£. The following is a list 
Q.f-a.Qeitional exell4pt: ions which the procurement policy board aas .<H-s.e 
determined to be exempt from chapter 103D , RRSJ Tpe_J_9l lowing list of 
exem.e.t.A~ps, pursuant:. .!.2.-~-~-120-4, has been determined to be exemp1:; _ _f_rom 
HRS Chapter 1030 by the procurerne~!._.P_~licy board: 

Exemption 
Number Exemption 

1 . Research , reference, and educational materials including 
books , maps, periodicals, and pamphlets, whi ch are published 
or available in print , vide o, audio, magnet ic , o r e l ect r o n ic 
f orm, including web-based databases; 

2. Services of printers, rating agencies, support facility 
providers , fiscal and paying agents, and registrars for the 
issuance and sale of the State 's or count ies ' bonds ; 

3. Services of lecturers, speakers, trainers, faci li ta.!:_<?.E§ and 
scriptwriters, when the provider poss~~~...§P~~jalized 

training methods, techniques .~ expertise in the subjec~ 
matter ; 

4. Services of legal counsel, guardian ad litem , psychiatrists , 
. [a.rui) psychologists, receiv.5': 1.:.~ .. ~nd masters when required by 
court order [, or by the Rulss -0f-Gourt in the case of 
interpreters- 1 --·i·B-·.C·riminal and civil pn:~Geedi-ngs) ; 

~~~~~.F4:esh meats and produce, (Pursuant to Act 175/SLH 2009) 

6. Insur ance t o include insurance broker services ; 

7. Animals and plants; (Pursuant to Act 175 /SLH 2009) 

8. New or used items which are advantageous and available on 
short notice through an auct ion, bankrupt cy, foreclosure, 
etc.; 

9 . Food and f odder for animals; 

10 . Faci lity costs for conferences, meetings, a nd training 
sessions ; 



Exemption 
Number Exemptio~ 

11. Advertisements in specialized publications, such as in 
ethnic or foreign language publications, trade publications, 
or professional publications; 

12. (Professional cons\lltant services as required~--GhapteF 
[~58) ,WRS] Arbitrator and mediator services; 

13. Interpreter services; 

14. Procurement of repair services when dismantling is required 
to assess the extent of repairs; 

15. Burial services consisting of mortuary, crematory, cemetery, 
and other essential services for deceased indigent persons 
or unclaimed corpses; [arui] 

16. Radio and television airtime when selection of station is 
[to be m~G:e by e~rrent] based on the targeted audience 
[demographics] (i.e. ethnic or ~ge group, gender, etc) l~JL 

17. Subscription costs and registration or workshop fees for 
~.<:?E:f~_E.~nces or training_L_~!l:.~ 

18. Court reporter services. 


