














 
PROCUREMENT POLICY BOARD  

Aloha Stadium, Hospitality Room 
99-500 Salt Lake Boulevard  

Honolulu, Hawaii 96818 
Regular Meeting  
January 21, 2010 

1:00 p.m.  
 

AGENDA  
 

I. Call to Order 
 

II. Approval of Minutes – Meeting of October 15, 2009 
 

III. Executive session, to consult with the Board’s attorney on the Board’s powers and 
liabilities pursuant to HRS §92-5(a)(4); regarding agenda items IV and V below. 

 
IV. Items for Board Action 

 
a. Petition for Declaratory Ruling submitted by Olelo Community Television 

 
Olelo Community Television petitions the Procurement Policy Board, pursuant to 
Hawaii Revised Statutes (HRS) §91-8, for a declaratory ruling stating that contracts 
with entities to manage and administer public, education and government (PEG) 
access channels are contracts for “utility services” within the meaning of HRS 
§103D-102(b)(4)(F) and, for which the competitive award procedures of HRS 
Chapter 103D are neither practicable nor advantageous to the State, and so on that 
basis, such contracts are exempt from the application of the State Procurement Code. 

 
b. Petition for Declaratory Ruling submitted by Olelo Community Television 

 
Olelo Community Television petitions the Procurement Policy Board, pursuant to 
Hawaii Revised Statutes (HRS) §91-8 and Hawaii Administrative Rules (HAR) §3-
121-32, for a declaratory ruling stating that contracts with entities to manage and 
administer public, education and government (PEG) access channels and services are 
contracts for which the competitive award procedures of HRS Chapter 103D are 
either not practicable or not advantageous to the State, and so on that basis, such 
contracts are exempt from the application of the State Procurement Code within the 
meaning of HRS §103D-102(b)(4)(L). 

 
V. Announcements 

 
VI. Adjournment 
 
Agenda and available agenda items may be viewed at http://hawaii.gov/spo/procurement-policy-
board-minutes-of-meeting.  Individuals may present testimony on matters on the Procurement 
Policy Board’s agenda when the agenda item is taken up by the Board.  Individuals intending to 
testify should contact the State Procurement Office at (808) 587-4700 at least 48 hours before the 
scheduled meeting.   
 



Written testimony also will be accepted through e-mail at procurement.policy.board@hawaii.gov 
or faxed to (808) 587-4703 until 1:00 pm, January 19, 2010.  Testimony received after the 
January 19, 2010 deadline will be forwarded to the board as time permits.  Individuals 
submitting written testimony at the meeting and would like the written testimony distributed to 
the board at this meeting, are requested to provide 10 copies. 

 
Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 p.m., 
January 18, 2010 to discuss accommodation arrangements.  
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1 APPEARANCES:

2 For the Procurement Policy Board:

3 1 PATRICIA OHARA, ESQ.

4 Deputy Attorney General

5 Department of the Attorney General,

6 State of Hawaii

7 Administration Division

8 425 Queen Street

9 Honolulu, Hawaii 96813
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3

1 Also present (continued)
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1 Okay, we would like to begin the

2 testimony with Olelo’s representative.

3 MR. THOMASON: My name is Terry

4 Thomason. I am not a witness. I am counsel for

5 Olelo and am here as a representative. We stand by

6 our written filings, and we raise only a concern and

7 desire to emphasize in our view, the Board has an

8 obligation to consider the testimony, not

9 necessarily the attorney’s comments, but the

10 testimony and evidence and the law that applies to

11 each findings of fact and conclusions of law to

12 support any determination on the petition that may

13 result.

14 With that, we stand on our written

15 filings, and trust that the diligence and the hard

16 work in order to obtain the result we believe should

17 lead to exempt PEG access contracts from the

18 competitive purchase requirements of procurement.

19 CHAIRPERSON TORRES: Thank you. Are

20 there any questions from the Board?

21 VICE CHAIRPERSON BARDUSCH: I guess the

22 question that I would have is that, how many access

23 providers are there? I would think Olelo is the

24 only one; is that correct? Or do you know? That’s

25 why I don’t know whether it is correct even to ask

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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11

1 That’s all done through DCCA’s activities and

2 authority under a separate statute.

3 So the definition of a public utility

4 flows from the part of the Hawaii statutes that

5 address the conduct of public utilities, and we

6 point to the section of the procurement code that

7 empowers the Board to decide that since this is

8 regulated by other entities, there’s no advantage to

9 the State to conduct competitive procedures.

10 BOARD MEMBER SAITO: Thank you.

11 VICE CHAIRPERSON BARDUSCH: It says here

12 that - I guess one of the thoughts I had is that,

13 when was your client awarded the current contract?

14 MR. THOMASON: The current agreement I

15 believe was signed in 1998.

16 VICE CHAIRPERSON BARDUSCH: Okay, and

17 looking at these rules that I have which are Title

18 16 440 that they just passed out, it says that the

19 director, I’m assuming, of DCCA can continue this

20 agreement for like five, a minimum of five years and

21 a maximum of twenty years.

22 MR. THOMASON: That is correct.

23 VICE CHAIRPERSON BARDUSCH: Is it twenty

24 years?

25 MR. THOMASON: I believe also in many

Ralph Rosenberg Court Reporters, Inc.
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1 specifically to legislation as in Hawaii Revised

2 Statutes or rules as in Hawaii Administrative Rules

3 that are pending?

4 MR. THOMASON: I’m not sure I can answer

5 effectively the question you have asked. There was

6 a committee that was created in the past legislative

7 session that did a study and came up with

8 recommendations for legislative changes that would

9 empower the director of DCCA to regulate and control

10 without restriction and without reliance on the

11 procurement code.

12 However, I am also aware that there was

13 a suit on Maui by one of the fellow -- one of the

14 other PEG providers that resulted in a directive

15 from the Circuit Court on Maui that the director of

16 the DCCA promulgate rules pursuant to our State

17 administrative procedures act. I am not informed

18 about the results of that.

19 BOARD MEMBER SAITO: Okay, so on that

20 basis, if we were to rule on this petition one way

21 or the other, that would conflict the direction

22 given by the Legislature regarding the regulation of

23 the PEG access channels. How does the conflict sort

24 of pay off?

25 MR. THOMASON: I don’t believe there

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 would be a conflict. Whichever way the legislative

2 process would go or the administrative rule process

3 would go, the process that they are involved in, the

4 Legislature and the administrative body, is to

5 create the rules that govern the administration of

6 the PEG channel providers. The administrative PEG

7 channel providers would not be affected in any way

8 without a determination by this Board that it is not

9 advantageous to conduct competitive procedures to

10 select the competitive provider.

11 So I don’t believe there is a conflict

12 created at all, and if in fact DCCA or the Attorney

13 General in reviewing whatever changes may occur, if

14 there’s something that occurs that I am not

15 anticipating, then what I would anticipate would

16 happen is that the Attorney General or DCCA would

17 return the award and inform them that due to changed

18 conditions, the exemption that we hope results from

19 these petitions should be reconsidered in allowing

20 you to review again with something hard in front of

21 you. I don’t assume to know what course the

22 legislative process or rule making process may take.

23 BOARD MEMBER SAITO: I’m still not sure

24 I understand what the answer was. If this Board

25 were to approve your petition to exempt the PEG

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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23

1 forward. It’s in conference committee.

2 So to answer Mr. Saito’s question is if

3 this body does in fact provide the exemption based

4 on PEG access services being utilities, it would in

5 fact not be inconsistent with the bill should it be

6 passed. I think, you know, Mr. Thomason is correct

7 in knowing what the final bill is, but at least if

8 it passes in its current form, it would not be

9 inconsistent with the action you would take at this

10 time.

11 CHAIRPERSON TORRES: Russ, does that

12 answer your question?

13 BOARD MEMBER SAITO: I have a question

14 for Mr. Thomason. I think the motion is

15 inconsistent in that it suggests that the regulation

16 of the PEG access service providers is not in lieu

17 of a full blown procurement process. It is more --

18 it is similar to how the PUC actually regulates the

19 utilities. The way it’s now structured the second

20 part of it where DCCA would administer or manage the

21 PEG access service providers is similar to how the

22 PUC is currently regulating the other utilities.

23 So this is essentially saying that at

24 least it is a two step process, first of all,

25 declaring that it is a utility, and that the

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 on this petition, but it talks about the

2 impracticable state of the RFP, it says the RFP

3 lacked any performance standard. We don’t have a

4 copy of the RFP. This is on page five of the

5 report.

6 CHAIRPERSON TORRES: Doesn’t this go to

7 paragraph B, to petition B rather than petition A?

8 VICE CHAIRPERSON BARDUSCH: Okay, I will

9 wait till then.

10 CHAIRPERSON TORRES: Okay, great. You

11 know, I have a couple of concerns too. I mean, I

12 understand the relationship as much as I can through

13 these meetings with DCCA, but at the same time I am

14 concerned about the letters that the Board submitted

15 to DCCA and the PUC, and I know there was another

16 entity, I don’t recall who that was, but we can just

17 talk about DCCA and PUC at this time, and really

18 both of them, both of those entities seemed to

19 reject the idea that the PEGs are utilities, and

20 that seems to be, you know, a very critical point in

21 this particular petition.

22 MR. THOMASON: I would submit to you

23 that the question as we wrote to the Chair, you can

24 get a question that is misleading if you ask an

25 incorrect question. The question is not whether the

Ralph Rosenberg Court Reporters, Inc.
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1 PUC regulates cable or whether the PUC regulates the

2 funded PEG channels that come from the cable

3 franchises. The question is whether a procurement,

a competitive procurement procedure is advantageous

5 to the State in pursuing this type of service.

6 We are not arguing that this is a

7 I utility subject to the PUC. What we are presenting

8 to the Board is by analogy saying like any other

9 public utility, telephone, electrical, that these

10 activities are shared by the community, and they are

11 not likely to be a commercially provided service.

12 There’s only the capital resources necessary for

13 power, making it unlikely that you will have more

14 than one power company or two or three power

15 companies, depending on the size of the community.

16 There will only be one or two television

17 stations, depending upon the size of the

18 demographics of the community that is served. We

19 are pointing out that this activity is a public

20 utility within the meaning of the procurement code.

21 It is not regulated by the PUC. It doesn’t fall

22 within the PUC. If you ask PUC is this a utility

23 that you regulate, they are going to say no.

24 But the question is yours, as

25 procurement professionals, of whether this type of
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1 activity which is consistent with the very statutory

2 definition of utility is conducive -- or is the

3 State’s interest served by asking for competition in

4 providing something that is essentially expression

5 of first amendment rights according to members of

6 the community?

7 What we have done historically

8 successfully for two decades is to have DCCA oversee

9 directly the conduct of the PEG access activities,

10 how much money they receive, how the boards are

11 structured, what their activities involve, and then

12 through what they call D and Os, directives and

13 orders, not contract changes, they direct and change

14 the amount of money the PEG receives, how the money

15 is going to be distributed among the E portion, the

16 education portion and the government portion.

17 The point we are trying to make in

18 petition number A is that there is no advantage

19 gained, this is like a utility, it is not regulated

20 by the PUC, but it is directly regulated by DCCA,

21 and as we tried to point in our letter, we believe

22 the question was unwisely asked and framed in an

23 improper way.

24 We believe that the question before this

25 Board is is there an advantage to be gained by a
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1 competitive process wherein a separate government

2 entity, DCCA, regulates every aspect, everything

3 from the creation of the entities that are now PEG

4 providers to how much money they are going to get

5 next year and when they are going to get paid.

6 CHAIRPERSON TORRES: Does the DCCA have

7 published regulations for PEGs?

8 MR. THOMASON: Well, that’s one of the

9 problems, ma’am. The rules that are supposed to be

10 promulgated that provide the public notice and an

11 opportunity to comment on how the PEGs are conducted

12 are supposed to be published by the DCCA. They are

13 supposed to be provided to the public so the public

14 can comment, and then they are supposed to be

15 promulgated through a process where there is

16 approval at the governor’s office. That was pointed

17 out in the lawsuit on Maui that the DCCA had not

18 done that, and the court, the Circuit Court on Maui

19 required that the rules be promulgated.

20 The rules are -- I believe, that’s what

21 the draft that Mr. Bardusch is looking at. These

22 rules are focused on insuring that the public is

23 aware and understands how DCCA can exercise its

24 power over the PEGs and that its conduct is

25 consistent with the rules as they are written. None

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090



33

1 of those will change whether there is an advantage

2 or not of competing the PEGs, the PEG entities for

3 the right to provide this service.

4 CHAIRPERSON TORRES: Okay, I think, you

5 know, regardless of how you feel that letter was

6 written or stated, I think the responses were pretty

7 clear that DCCA did not recognize you as a utility,

8 nor did they talk about any regulations that they

9 had for controlling the PEGs, and the PUC was very

10 clear that they did not consider the PEG to be a

11 utility either. So I would have to rely heavily on

12 the fact that there are no regulations, and even if

13 you are talking about, you know, a utility, I just

14 -- I cannot get from here to there that the PEG is a

15 utility.

16 MR. THOMASON: And all I can say is that

17 the statute that defines public utilities says

18 telecommunications services, I think.

19 CHAIRPERSON TORRES: You know, do you

20 have that definition, the entire definition?

21 MR. THOMASON: On page three of our

22 petition, it is quoted and underlined.

23 CHAIRPERSON TORRES: I think it is

24 pretty highly revised, isnt it? I mean, there are

25 large sections of it that are removed.
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1 MR. THOMASON: I beg your pardon?

2 CHAIRPERSON TORRES: Some ellipses

3 there.

4 MR. THOMASON: The statute that governs

5 the Public Utilities Commission defines what a

6 public utility is in one place, and then later it

7 assigns to the PUC the power to regulate certain of

8 those utilities, not all, so.

9 BOARD MEMBER SAITO: Okay, I think on

10 the same line, so I just noticed that this is

11 actually a definition in the statutes that cover the

12 Public Utilities Commission. Is there a similar

13 definition in the statutes that cover the oversight

14 by the DCCA?

15 MR. THOMASON: No.

16 BOARD MEMBER SAITO: So the definition

17 is in the statutes related to the PUC. PUC

18 essentially regulates the utilities under its

19 control, right? So how, if applied to the cable

20 companies, would the cable companies be determined

21 to be a utility by this definition?

22 MR. THOMASON: Well, the definition of a

23 public utility is any plant equipment facilities

24 directly or indirectly for public use for

25 transmission of telecommunications messages. So our

Ralph Rosenberg Court Reporters, Inc.
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1 effort is to ask you to interpret a statute that is

2 placed in your power, the procurement code is

3 subject to your interpretation and your application

4 as experts.

5 There is no definition of utility, but

6 the procurement code says that if it is a utility in

7 your opinion, and there is no advantage to the

8 State, then you are empowered by the procurement

9 code to exempt these services from competitive

10 procurement. I don’t know what else to say. There

11 is a statute that defines this activity as a public

12 utility. It is not regulated by the PUC.

13 If you interpret 103 D to mean the plain

14 meaning of a statutory word, the general process of

15 the basic statute is not providing a definition,

16 then you can look at statutes that cover similar

17 activities and see what they say. That’s a method

18 of legal argument, and that’s what we have done

19 here. There’s no definition in 103 D. We have

20 pointed to a different statute and asked that at

21 least the plain meaning of those undefined words in

22 103 D be used here by you in determining whether

23 this falls within the section of the code,

24 procurement code, that allows for an exemption.

25 BOARD MEMBER SAITO: I think what you
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1 are saying is that regardless of the determination

2 made by DCCA, that if this Board reads this

3 definition of a utility, and it is convinced that

4 the PEGs are indeed utilities, then we go from there

5 with an exemption from the procurement code --

6 MR. THOMASON: That is correct.

7 BOARD MEMBER SAITO: -- saying that such

8 utilities may be exempt from the procurement code,

9 if not being exempt, if that’s a disadvantage to the

10 State, et cetera, so the argument is to start with

11 the definition of the utility and then go from there

12 to the exemption.

13 MR. THOMASON: That’s correct. I would

14 submit that the Hawaii Supreme -- in this capacity

15 when you are ruling on a petition, you are

16 performing an intenticatory (phonetic) function.

17 You are acting like a court. The Hawaii Supreme

18 Court doesn’t ask Montana to reads its statute. 103

19 D belongs to this Board, not to the DCCA and not to

20 the PUC.

21 We point to that accompanying statute

22 only to assure you that the definition of utility is

23 fairly broad and does include telecommunications.

24 Your job is to determine what the word utilities

25 within 103 D is. What we are asking you to do is
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1 refer to another statute that looks like utilities

2 covers telecommunications in a different statute so

3 in applying your own decision on what 103 D says, we

4 ask that you apply the plain meaning. We weren’t

5 asking and we have never argued that it is

6 appropriate to ask the PUC to interpret for you what

7 103 D says.

8 CHAIRPERSON TORRES: You know, you talk

9 about the plain meaning of the word utility, and you

10 say that the procurement code does not define

11 utility, and I think the reason it doesn’t define

12 utility is that there’s a very common understanding

13 of what a utility is out there. You can go in many

14 dictionaries, you can go to all kinds of different

15 sources, and they will define utilities, and

16 generally speaking, they do not include

17 telecommunication. In fact, the Federal Acquisition

18 Regulation, for example, excludes cable television

19 and that type of service from utilities

20 specifically.

21 MR. THOMASON: That’s correct.

22 CHAIRPERSON TORRES: And I believe that

23 the reason for that, the reasoning, and, you know, I

24 am making a jump in logic here, the reasoning is

25 that when you are talking about a utility and you
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1 are granting exemptions, you are not concerned about

2 how that group is pricing and how that service is

3 handling its business, and the reason you are not

4 concerned is because their prices are regulated,

5 their conduct is regulated, and when I say

6 regulated, that means defined, formal, regulations,

7 public reviews, all sorts of controls that are in

8 place that make, you know, other definitions and

9 that make other controls unnecessary, and certainly,

10 competition is generally not required for that

11 reason as well.

12 MR. THOMASON: That’s correct.

13 CHAIRPERSON TORRES: So, you know, when

14 I see a word like that utility, and it has no

15 definition, then you correct me if I am wrong, but

16 what is the legal standard in that case? You would

17 go to the most common meaning of that word. You

18 would not look for esoteric definitions of it.

19 MR. THOMASON: No.

20 CHAIRPERSON TORRES: You would look for

21 the most commonly understood definition.

22 MR. THOMASON: No, ma’am. Generally,

23 there’s a concept called statutes en pan materia,

24 meaning statutes that cover similar or the same

25 things. The reason we point to this instead of

Ralph Rosenberg Court Reporters, Inc.
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1 We believe that all of this effort

2 provides you evidence by itself that there is

3 nothing to be gained by imposing a competitive

4 scheme on what appears to be a successful operation

5 regulated in cost and in content by a government

6 body, and we ask that the Board consider that there

7 does not appear on the evidence in front of you to

8 be any advantage to go through this competitive

9 process, and on that basis we ask for the exemption

10 to be granted.

11 CHAIRPERSON TORRES: I would like to

12 take a break, but can I make a --

13 BOARD MEMBER SAITO: That sounds good.

14 CHAIRPERSON TORRES: Yeah, I would like

15 to do that, but if I could make one final comment

16 here. I guess even if I could accept the definition

17 or lack of definition of utility, the part that

18 concerns me the most is that there is no formal

19 regulation by any body. There is no formal

20 regulation by DCCA, there is no real control, there

21 is none by the PUC, and that is a serious concern.

22 In that case, I would think that your regulation

23 would be coming through a formalized contract. That

24 would be the direction, that would be where all of

25 the direction would come from.

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 So I would like to end on that note. We

2 have abused our court reporter, so let’s take about

3 a fifteen minute break. Okay, let’s a ten-minute

4 break, and we will be back at 2:30. Thank you.

5 (Recess was taken.)

6 CHAIRPERSON TORRES: Okay, the meeting

7 is called to order, and I believe that we have some

8 continued questions for you, Mr. Thomason, so if you

9 don’t mind, we will turn it over to --

10 MR. THOMASON: May I? At the close of

11 the initial session before this meeting, you had

12 made a comment expressing your concern about the

13 absence of firm contract conditions. There is an

14 agreement.

15 CHAIRPERSON TORRES: Oh, I’m sorry, let

16 me just make a correction there. It wasn’t about

17 the firm contract conditions that I was commenting

18 on. It was the firm written regulations for the

19 DCCA or the PUC that would control the PEGs.

20 MR. THOMASON: Yes, ma’am, and the

21 Circuit Court agreed with your concern and directed

22 that the rules be promulgated, so that process is

23 underway.

24 One of the earlier comments to

25 Mr. Saito’s question, though, even with these

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 additional rules, the question that we are posing

2 for the Board, we argue, would not conflict with the

3 rules as they are being developed now, and to the

4 extent that they may conflict, the Board certainly

5 has every right, power and responsibility to

6 reconsider any previous decision where a change in

7 the law might cause that decision to be

8 inappropriate under the change conditions.

9 So we are asking for the exemption from

10 the competitive procedures, not from an exemption of

11 regulation and control by DCCA or the rules that may

12 come up, just an exclusion from the application of

13 the competitive award procedures, and I hope that

14 clarifies any misleading argument I may have

15 presented.

16 CHAIRPERSON TORRES: Okay, I’m not sure

17 you can separate those two things, but let me

18 consider that. In the meantime, I will turn it over

19 to Darryl.

20 VICE CHAIRPERSON BARDUSCH: Was the

21 cable franchise, to your knowledge, awarded using

22 competitive procedures?

23 MR. THOMASON: To date, the DCCA cable

24 franchise is awarded under a different procedure

25 that is not necessarily the competitive procedures
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1 as included in a procurement situation where you

2 have two bidders, but they do determine whether the

3 cable operator is qualified and certainly

4 responsibility as you mentioned.

5 VICE CHAIRPERSON BARDUSCH: Okay, and

6 what exemption do they use to award that contract, a

7 non-procurement code?

8 MR. THOMASON: It is a public utility.

9 I don’t know that there has ever been any specific

10 exemption. Because my client’s interests are not

11 served in that --

12 VICE CHAIRPERSON BARDUSCH: Okay.

13 MR. THOMASON: -- I have never addressed

14 that question.

15 VICE CHAIRPERSON BARDUSCH: Okay, I

16 guess it is more to the Board. It seems to me that

17 we have a subsector or subpart of the cable process,

18 of the cable provider, and the big cable providing

19 agreement contract being awarded by this State and

20 not using our procurement code, not using the

21 competitive procedures or under an exemption, it

22 just seems to operate outside of the rules. It, to

23 me, seems a fair comment then if that was something

24 that is going on, that if that’s good enough for the

25 big person, the question is why is that not good
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1 think there are other advantages in competition. I

2 mean even just determining what is out there in the

3 market, perhaps even refining requirements. I think

4 there are many kinds of advantages that can come

5 through competition.

6 I guess my question to you is if we

7 agree that you are exempt from the competition

8 requirements of the procurement code, you earlier

9 stated that you would still be under the procurement

10 code, you would just be exempt from the competitive

11 procedures. How would you envision that taking

12 place? How would you envision that whole process of

13 a new contract being completed?

14 MR. THOMASON: This contract was awarded

15 through negotiations with, in essence, a sole

16 source, and among the problems that are accompanying

17 the solicitation that is -- that was withdrawn is a

18 question about property. I know a great deal about

19 your experience in the Federal government, and I am

20 confident you are very comfortable with government

21 furnished property and a government owned contract

22 or operated facilities.

23 CHAIRPERSON TORRES: The ugliest clause

24 in the FAR.

25 MR. THOMASON: The ugliest clause in the
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1 consistent with good -- best practices in

2 procurement, in administration of the procurement

3 contract.

4 CHAIRPERSON TORRES: So you would

5 envision a negotiated sole source contract with a

6 RFP that was written by us both?

7 MR. THOMASON: Well, I would anticipate

8 the State Procurement Office, the assigned

9 procurement official from the State Procurement

10 Office working with DCCA would try to write a more

11 precise statement of work with standards of

12 performance, so you can tell whether it is at fault

13 or not, and then defining those procedures or

14 payment for the right to claim the funds, the right

15 to dispute or deny a claim, all of those kinds of

16 general terms and conditions you would find in a

17 procurement contract.

18 CHAIRPERSON TORRES: Okay. Does anybody

19 else on the Board --

20 VICE CHAIRPERSON BARDUSCH: I do.

21 CHAIRPERSON TORRES: There we go.

22 VICE CHAIRPERSON BARDUSCH: Yes, I would

23 have to say that when I previously asked about the

24 questions I had on paragraph or page five, you said

25 that was only on item four B, but in fact, it is
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1 It is not easy to resolve, and neither

2 party can just give up. As of now, there is no

3 determination, and the last RFP reflecting this

4 systemic problem indicated in apportionment that the

5 State couldn’t give assurance that any competitor

6 coming in who would be replacing the incumbent would

7 receive the studio facilities.

8 VICE CHAIRPERSON BARDUSCH: Okay, and

9 just one more, without going too far, there’s, I

10 guess, the complaint that in the competitive

11 process, the State was designating a non-competitive

12 subcontractor, and any concept of how the State does

13 that in compliance with its own competitive

14 procurement rules?

15 MR. THOMASON: Obviously -- I believe

16 you are in petition B. Part of petition B was

17 addressing a protest that was filed by our client,

18 and there was a separate and different protest filed

19 by Akaku, the Maui County provider, and among the

20 points that we made is the procurement specifically

21 directed the winner, the awardee of the contract, to

22 subcontract with the -- what they call HANK. These

23 are the education network folks.

24 So in effect, it was a directed

25 subcontract which in our view is not consistent with
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1 the competitive process, and in effect the

2 government is, by doing that, making a directed

3 award without competition through an agent and

4 telling the prime you have to give the contract to a

5 sub that we decide, and we protested that. I think

6 I mentioned though that that RFP was subsequently

7 withdrawn.

8 VICE CHAIRPERSON BARDUSCH: Thank you.

9 CHAIRPERSON TORRES: Okay, are there any

10 other questions from the Board members?

11 Okay, I should have done this earlier,

12 but I would like to get some comments from SPO. I

13 think this is probably as good a time as any because

14 we are getting into your area very heavily now.

15 Aaron, do you have any comments that you

16 would like to make?

17 ADMINISTRATOR FUJIOKA: Thank you,

18 Chair. I have submitted written comments and our

19 earlier recommendation on these petitions, and we

20 will stand on those comments, but I would like to

21 add that the State Procurement Office on a regular

22 basis makes recommendations to the Board regarding

23 exemptions that are not practicable or not

24 advantageous to the State to be procured.

25 In this instance, the contracted

Ralph Rosenberg Court Reporters, Inc.
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1 legislator had. Thousands of people have testified

2 against procurement. The bills sailed through both

3 houses in the last two or three years and never made

4 it out of committee at the last minute for a number

5 of reasons.

6 The task force really was the last stop

7 on, I think, a long journey that was extremely

8 positive, and I think that this body would be very

9 astute to honor the petitions from Olelo, which I

10 think are very well written. The arguments are

11 extremely well drafted.

12 I am not an expert in utilities, but I

13 am from a state years ago, State of Connecticut,

14 that did regulate cable through the Public Utilities

15 Commission. There was discussion back in the ‘80’s

16 of cable being an information utility. Those words

17 were actually used in proceedings. As we all know,

18 cable became something less than that in terms of

19 when we turn on the tv, but the bottom line is our

20 statute that was quoted by the Olelo attorney today

21 does mention telecommunications, so I think that

22 that petition does have bearing.

23 I can reserve the rest of my comments

24 for the second go around in the other petition

25 because I have more, and I will just leave it there.

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 So thank you very much, unless you have any

2 questions --

3 CHAIRPERSON TORRES: Anybody?

4 MR. APRIL: -- regarding the task force

5 or Akaku’s position?

6 BOARD MEMBER SAITO: I don’t have a

7 question. I have a statement. We are an authorized

8 sunshine law organization, and we have to follow the

9 agenda, and so I would suggest to you that even

10 though you feel that four minutes is a relatively

11 short time, time limit, comments, I think, need to

12 be related to these two particular petitions that we

13 need to vote on today. That’s my .

14 MR. APRIL: Thank you.

15 CHAIRPERSON TORRES: Okay, if there are

16 no further questions, let’s move on to the second

17 petition which is actually very similar to the first

18 petition, but if I understand correctly, it has

19 expanded. I will read it as it is stated here in

20 the agenda. This would be petition B under the

21 major paragraph heading four, petition for

22 declaratory ruling submitted by Olelo Community

23 Television.

24 Olelo Community Television petitions the

25 Procurement Policy Board pursuant to Hawaii Revised

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 We provide facilities to the State

2 Legislature. We provide facilities to the City

3 Council, City administration. We provide those

4 resources and some funding. We provide funding to

5 the University of Hawaii and their Department of

6 Education to create their content. All of those

7 resources, well over $10,000,000 worth of assets,

8 are held by Olelo.

9 It is inconceivable that anyone from a

10 good government perspective could compete with

11 contract on Qahu to another competitor, and I do not

12 believe it is in the publicTs interests when in fact

13 those fees that have been received by Olelo to

14 deliver those services would all of a sudden, if

15 awarded, if the contract were awarded to another

16 competitor, that $10,000,000 of assets would no

17 longer be available for use by the public. That

18 does not seem to be good government, in my humble

19 opinion. Given that, I think until that issue is

20 resolved, I think it would be very difficult to

21 compete the PEG access contracts.

22 The other thing that I am concerned

23 about is there was no, that I am aware of, market

24 survey to identify competitors. So I understand

25 that there is a concept that there are competitors.

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 MS. LOPEZ: Olelo is a 501 C 3 tax

2 exempt nonprofit organization, independently

3 managed.

4 BOARD MEMBER MATSUMOTO: ItTs a private

5 nonprofit?

6 MS. LOPEZ: It is a private nonprofit.

7 VICE CHAIRPERSON BARDUSCH: My brain is

8 working again. Can you give us, I guess, educate

9 the Board as far as if forced to compete based on

10 price, how do you become competitive? Because in my

11 mind, you become competitive by either you cut your

12 costs, you cut your costs either in what you are

13 providing, how you are paying your people, or the

14 services that you are going to put forth? Could you

15 please explain that?

16 MS. LOPEZ: In truth, I am uncertain as

17 to how a competed contract, if based on lowest

18 bidder -- and my understanding from past discussions

19 with the DCCA, that the issue of lowest bidder would

20 not be the primary focus. I think in our particular

21 case, the challenge really would be for any

22 competitor to know what the baseline is. I think at

23 that particular point, I would imagine that if Olelo

24 were required to bid, we would bid based on those

25 services that weren’t at a deficit. I mean, if we
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1 were to be able to recoup costs that were above that

2 and including the deficit would be helpful.

3 The reality is there is really right now

4 even a cap on Olelo’s funding and has been. In

5 fact, we increased our expenses by over six percent

6 last year, and that’s all just part of managing

7 business. It was not a contract requirement. So

8 from that perspective, I really don’t know.

9 I think one of the challenges is when we

10 looked at, and I know we don’t want to get into

11 details, but when we looked at the RFP that was

12 since withdrawn, it was very difficult to imagine

13 how one would go about in fact structuring one’s

14 proposal as to what were the services being

15 required, how one would identify, you know, the fee

16 structure for those, and in truth, I don’t know that

17 I can answer that question.

18 Terry might have a good sense of how one

19 could go about competing, you know, if it were

20 brought to bid, how he would advise Olelo to in fact

21 engage in that. I just, not having done it before,

22 I would not -- I have no idea.

23 CHAIRPERSON TORRES: Okay, I’m sorry,

24 Terry, I would like to take a break right now, a ten

25 minute break, so let’s come back at 3:30, and then
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1 we will pick up with additional questions.

2 (Recess was taken.)

3 CHAIRPERSON TORRES: Okay, the meeting

4 is called to order again. I do have a comment that

5 I would like to make on the last testimony that we

6 had, and I think that many of the issues that you

7 brought out were very interesting, you know, and it

8 provides great background, but in some ways, I feel

9 that it’s not something that this Board can really

10 hear because, first of all, we are talking about

11 many hypothetical issues.

12 It is your -- it is Olelo’s position

13 that they are the owners of the property. That has

14 not really been decided, and I’m not sure that

15 that’s something that the Board can decide. It is

16 not really on the table at this point. It is not

17 something that Olelo can really say with certainty

18 that that’s how it will turn out. I think it is an

19 issue that needs to be addressed outside of this

20 particular forum.

21 The other thing that we talked about was

22 -- and I am trying to remember what it was that I

23 was going to say on that. The RFP, I think our

24 discussion on the RFP is also really very

25 hypothetical. It talks about what has happened in
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1 the past, previous RFP’s, and we heard from the SPO

2 that there’s a brand new RFP coming out next week.

3 At this point, really, none of us know what the

4 terms and conditions of that particular RFP will be.

5 The other hypothetical thing that I was

6 listening to was whether there is truly competition

7 out there or not. We can all speculate on whether

8 there is competition, but until a requirement goes

9 out for a bid, there is really no way to know with

10 certainty. In many cases when we have decided that

11 a requirement should be sole source, and I am

12 speaking generically procurement-wise, it is as the

13 result of going through competition and learning as

14 a result of competition that there was no

15 competition out there.

16 And you are right, market surveys can

17 tell us a certain amount, but really, you never know

18 the true story until you put something out on the

19 street and let industry come back and respond to it.

20 So that’s one of the -- some of the issues that I

21 would like the Board to consider when we are

22 reviewing that testimony, and I wanted to be open

23 with you and let you know what our thinking was or

24 what my thinking is on some of those issues.

25 MS. LOPEZ: Can I just clarify?
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1 BOARD MEMBER SAITO: Okay, and I think

2 your argument is basically saying that it is not

3 practicable and unadvantageous to the State, so I

4 think that’s what the argument, that’s where the

5 testimony should focus, why it is not practicable or

6 advantageous to the State. I think that would be

7 the most effective way to do it.

8 MS. LOPEZ: Sure, and that would be

9 correct. My comment was more that there wasn’t a

10 market survey, but you are right, it is not related

11 specifically to the petition and for that same

12 reason does not apply, I would agree.

13 BOARD MEMBER MATSUMOTO: I have a

14 question for the record. Is the agreement for Olelo

15 to provide these services with DCCA or with Oceanic?

16 MS. LOPEZ: Our agreement to provide

17 these services are with the Department of Commerce

18 and Consumer Affairs. The funding mechanism from

19 which we’re paid is through an agreement between the

20 State and the cable operator.

21 BOARD MEMBER MATSUMOTO: So there’s no

22 contractual relationship between Olelo and Oceanic

23 Time Warner?

24 MS. LOPEZ: Correct.

25 CHAIRPERSON TORRES: You know, that’s
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1 kind of an interesting point because on one hand, we

2 are saying DCCA is the regulator of the service, but

3 at the same time, they are the people that you are

4 providing the service for, they are like the

5 requiring activity. So in some ways, and this is

6 just a thought that just occurred to me, and it

7 almost sounds like a conflict there. And, you know,

8 usually when you have a contract, you have a

9 requirer, somebody who needs that service, and then

10 you would have another body that would be regulating

11 like the PUC. Just a line of thought.

12 Darryl?

13 VICE CHAIRPERSON BARDUSCH: Okay, I

14 guess I am a little bit frustrated from the

15 standpoint that, like what you said previously, is

16 that, you know, when the petitioner puts forth

17 ideas, that’s speculation, but when the SPO comes

18 forward and says I will have the RFP out next week,

19 you know, that -- and I am sure we are not able to

20 question him on what’s in that RFP, but I am pretty

21 sure that the property issue is not resolved, nor do

22 I believe that the issue of what is in the franchise

23 agreement with Oceanic giving the DCCA the ability

24 to unilaterally ignore any contractual rules that

25 were written in playing with the money ±5
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1 incorporated into the RFP, so I mean it’s --

2 BOARD MEMBER HO: That’s irrelevant,

3 Darryl. That’s a different topic.

4 VICE CHAIRPERSON BARDUSCH: It’s not

5 irrelevant when you look --

6 BOARD MEMBER HO: We are talking about

7 those for an action here. That’s not what the

8 petition is.

9 VICE CHAIRPERSON BARDUSCH: Okay, then I

10 will read the petition. And for which competitive

11 award -- this is under four A. And for which the

12 competitive award process of HRS 103 D are neither

13 practicable or advantageous to the State, and on

14 such basis the contracts are exempt. That’s under

15 there. Now, the second one, it talks about a

16 declaratory ruling because of the same reason, so I

17 don’t know how you can say what I am saying isn’t

18 relevant to those two issues. They are directly

19 relevant.

20 BOARD MEMBER MATSUMOTO: How?

21 VICE CHAIRPERSON BARDUSCH: I will

22 listen to why you think it is not.

23 BOARD MEMBER MATSUMOTO: Because there’s

24 no contractual relationship between Olelo and

25 Oceanic, number one. It states for the record.
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1 people who come in are the people who program the

2 channel. It is an entirely different animal. It is

3 a level playing field for everybody. It is not a

4 building.

5 So there are television companies, but

6 television companies aren’t the same thing as a

7 park. If you open Central Park in New York up to

8 the marketplace, how long do you think it would take

9 for buildings to be built there? That’s a pretty

10 good analogy.

11 Number three, I mentioned that

12 procurement doesn’t work. It is subject to a great

13 deal of abuse.

14 Number four, this whole issue of

15 discretion on the part of the director whether to

16 use procurement or another method, and then he says

17 he must follow the instructions of the SPO. Well,

18 the court said he didn’t, so that doesn’t seem to

19 add up.

20 Number five, the HCR 358 Task Force has

21 a solution. It is on the table. It is in your

22 packet in Exhibit C.

23 Number six, there are other entities,

24 you heard about this today, the Hawaii Educational

25 Network Consortium, PBS, that aren’t subject to

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 (Discussion off the record.)

2 CHAIRPERSON TORRES: I will call for

3 additional discussion. I think we did call for

4 discussion, though.

5 MS. OHARA: Ask for a motion.

6 CHAIRPERSON TORRES: I’m sorry, there is

7 still discussion.

8 MS. OHARA: No, you ask for the motion,

9 and then you have the motion, and then you discuss

10 it.

11 CHAIRPERSON TORRES: Okay, thank you,

12 thanks for clarifying that.

13 Okay, do we have a motion on the floor

14 for petition A? Yes, Darryl?

15 VICE CHAIRPERSON BARDUSCH: I will the

16 motion that we approve the petition for declaratory

17 rulings submitted by Olelo on the grounds set forth

18 in paragraph A.

19 CHAIRPERSON TORRES: Is there a second

20 to the motion?

21 BOARD MEMBER SAITO: (Raised his hand.)

22 CHAIRPERSON TORRES: Okay, would you

23 please reread the motion, and we want to ask the

24 court reporter, okay, could you please reread --

25 You want me to ask her to reread it?

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 Okay, please reread the motion, and I

2 caution the people on the Board to understand what

3 you are really voting for, whether you are voting in

4 the affirmative or the negative. If you could

5 please reread that?

6 (The record was read back by the court

7 reporter.)

8 CHAIRPERSON TORRES: Thank you. Okay.

9 ADMINISTRATOR FUJIOKA: Who seconded the

10 motion?

11 CHAIRPERSON TORRES: We have a second

12 from Russ.

13 Okay, now, let’s see if there is any

14 discussion required? Yes, Darryl?

15 VICE CHAIRPERSON BARDUSCH: Okay, in

16 supporting and asking you to support this approval

17 of this petition, I would say that in looking at all

18 of the exemptions we have, and I know we have over

19 the years, we have exemptions for some rather silly

20 things like dog food, and that really, really annoys

21 me, but I think that when we can stretch the meaning

22 of an exemption such as reference books to include

23 children’s books that the term utility services is

24 broad enough to include the services that are being

25 provided by the PEG organizations such that it would

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 have a stronger case to prove relative to being,

2 well, being disadvantageous to the State. If I read

3 the definition of the utility that was offered in

4 the petition, I think that Olelo could very well fit

5 within the definition of a telecommunications

6 service provider, so I think that the test is passed

7 in my mind as far as the definition of utility, and

8 I think from that point on, it is a matter of is it

9 advantageous to the State to give them the

10 exemption?

11 And I did not consider the ownership of

12 that, although I think that was offered in one of

13 the reasons. I think just all the other reasons

14 that Olelo put down, my sense of that is it is

15 sufficient reason to grant them an exemption.

16 BOARD MEMBER MATSUMOTO: You know, I beg

17 to offer a different opinion primarily because I

18 think, number one, the use of the definition under

19 the public utilities guidelines is somewhat clear

20 and yet unclear, and in the clarifying statement in

21 testimony that we had received from the cable tv

22 administrator clarifies the fact that cable tv

23 services is exempted from telecommunications

24 definition, and I don’t believe the PUC is the

25 jurisdiction or agency when it comes down to cable

Ralph Rosenberg Court Reporters, Inc.
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1 tv anyway. It’s DCCA.

2 DCCA offers a franchise and the basis of

3 cable organization contracts or franchise, and while

4 Oceanic today is the only franchisee in the State,

5 that doesn’t mean that a competing franchise can’t

6 come in that DCCA will similarly require PEG type

7 services for which it may or may not offer to Olelo,

8 therefore, offering additional competing services on

9 public access channels.

10 Is there a question of PEG value? In my

11 mind, no. What Olelo offers is significant in terms

12 of the community, that’s without question in my

13 mind, and this is not -- my statement about utility

14 has to do with what’s been submitted and the

15 definition therefore, okay? And I just in good

16 conscience cannot view this service as being utility

17 or utility-like primarily because of what’s been

18 submitted and documented from other government

19 agencies as well, and to be honest, carrying it

20 forth, I honestly believe that if Olelo were to

21 compete for this, Olelo would likely win because of

22 many of the factors raised, similarly to the other

23 PEG organizations, but that’s a separate issue.

24 But relating to this particular request,

25 I just cannot in good conscience find it in support

Ralph Rosenberg Court Reporters, Inc.
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1 of a utility or utility-like service.

2 BOARD MEMBER SAITO: I think I agree

3 with you that that’s what the DCCA will find. I

4 think what we are being asked in this petition is as

5 a Board to make our own determination about the

6 definition regardless of what some other agency had

7 determined, being the regulating agency or not, and

8 so I took a plain reading of that statute, that

9 1 statute, and my plain reading as a Board member, I

10 see that it qualifies as a utility.

1]. VICE CHAIRPERSON BARDUSCH: I would also

12 put forward the idea that, you know, what are we

13 trying to, you know, to do for the State? We have a

14 1 service, which the testimony goes to, that directly

15 has no meaning monetarily. The value of the service

16 is providing a voice to those that don’t have the

17 money to do that.

18 So this ties into the other concept of

19 DCCA has a proven track record of never treating the

20 PEG contractor as a contractor but rather as just,

21 for a better word, another government agency which

22 it can dictate whatever it wants to, withhold money,

23 provide money, do this, take away channels, all in

24 violation of the contracts such that it seems to me

25 that to then try to say we will compete, and it is

Ralph Rosenberg Court Reporters, Inc.
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1 advantageous for the State to compete for who will

2 provide this service through the competitive process

3 and then turn around that having made that, with the

4 knowledge of having done that, we are then going to

5 ignore the contractual relationship that we

6 establish because that’s not what we want to do.

And it is clear that’s not what the

8 State wants to do because they have incorporated

9 into these the current overriding agreement with

10 Oceanic the right to take away the money and do

11 H whatever they want to with the PEGs, so it is clear

12 that they want to continue this basically free for

13 all government agency type of activity with the

14 PEGs, so it is that -- how is that advantageous to

15 try to find somebody through a competitive process

16 using the State Procurement Code to then turn that

17 entity into a State agency?

18 BOARD MEMBER SAITO: I think I want to

19 address the notion of a franchise. In here, the

20 DCCA, I think we all pretty much agree whether it is

21 legally stated or not, what they grant Oceanic is a

22 franchise, and by their regulation of Oceanic, if

23 they are not convinced that Oceanic is doing the job

24 that it should be doing in providing cable service,

25 they can take away the franchise.
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1 all we are approving here -- approve this appeal is

2 to exempt them from the source selection methods

3 part of the procurement code. They are still going

4 to be subject to oversight by DCCA by law, and so

5 what we need to do is give DCCA some direction or

6 whatever you want to call it to exercise that

7 responsibility in a more, you know, structured way

8 so that they can have assurance of the kind of

9 service that we are hoping to get out of a PEG

10 access service provider.

11 I think that’s a very doable process,

12 and I think if they concentrate their efforts not on

13 generating administrative rules, per se, but

14 establishing the standards that will govern the

15 performance of the franchise, I think everybody will

16 benefit from that.

17 CHAIRPERSON TORRES: Any additional

18 comments?

19 Okay. Could we ask the court reporter

20 to once again reread the motion?

21 (Discussion off the record.)

22 MS. OHO: Motion asked to approve the

23 petition for declaratory rulings submitted by Olelo

24 on the grounds set forth in paragraph A.

25 CHAIRPERSON TORRES: Okay, so vote in
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1 the affirmative if you support the petition as it is

2 written and in the negative if you do not support

3 the petition. Let’s go ahead and take the vote.

4 All in favor of supporting the petition, please say

5 aye, raise your hands.

6 VICE CHAIRPERSON BARDUSCH: Aye.

7 BOARD MEMBER SAITO: Aye.

8 CHAIRPERSON TORRES: Opposed? Nay?

9 (Chairperson Torres, Board Member

10 Matsumoto and Board Member Ho raise

11 their hands.)

12 ‘ CHAIRPERSON TORRES: Two nays and two

13 ayes, so petition letter A fails, the motion fails

14 for that petition.

15 Now let’s again with petition B, is

16 there any additional discussion for petition B?

17 BOARD MEMBER MATSUMOTO: A motion.

18 CHAIRPERSON TORRES: I’m sorry, you are

19 right, thanks. By the time I leave here, I will

20 finally get that right.

21 Okay, could we get a motion, please, on

22 petition B?

23 VICE CHAIRPERSON BARDUSCH: I will make

24 a motion to approve the petition submitted by Olelo

25 based on the reasoning set forth in paragraph four
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1 that it is not advantageous to the State I think

2 still apply.

3 VICE CHAIRPERSON BARDUSCH: I would just

4 request that I think the reason we are here is

5 because the simple statement of, no, we don’t

6 approve the petitions A or B, that’s not the end of

7 the story, but I would advise the other Board

8 members that having voted such way, that then it is

9 on you to come forward with your rationale and for

10 reasons why not and such that, you know, the denial

11 of the petition can be supported by the State

12 Department of State Attorney General because just

13 saying no is not going to answer our problem.

14 BOARD MEMBER SAITO: Well, I have a

15 point of order for the deputy attorney general.

16 There was no argument, I don’t think, or there was

17 very limited argument on why the State was opposed,

18 among who opposed the petition, so not having a

19 public record as to why we voted -- I think we

20 established a record between Mr. Bardusch and myself

21 as to why we voted for the petition, but I don’t

22 know that we have established a record as to why we

23 would voting against it, so do we need to revisit

24 the first petition to establish on the record why we

25 voted against it?
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1 MS. OHARA: It would be helpful.

2 BOARD MEMBER SAITO: So I would move to

3 reopen the discussion on petition one so that the

4 people who are opposed to the petition can put on

5 the record why they oppose the petition.

6 CHAIRPERSON TORRES: Well, I think

7 throughout the discussion and the question period

8 and so on that has gone by previously, I have made

9 my position very clear that I do not support the

10 petitions, number one, because I don’t believe that

11 Olelo meets the definition of a utility in my mind,

12 and I also don’t believe that there is the proper

13 structure for them to be a utility in this state.

14 Whether that will happen in the future

15 or not, I really can’t say, but at this time, there

16 is no structure for that, there is no regulation of

17 public review, there’s no procedures in place for

18 the -- for the management of a utility, and that

19 concerns me greatly that there’s really nothing in

20 place that would control this entity as they need to

21 be if they are considered to be a utility. That’s

22 the value of having a utility and having an entity

23 designated as a utility, that there are -- you know,

24 there is structure, there are regulations, there are

25 formalized procedures in place, and none of that is
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1 sourcing rather than the type of franchise type

2 arrangement that I believe exists with Oceanic.

3 Do I believe it’s fair? Probably not.

4 But my responsibility here is to make an opinion

5 based on testimony and the information submitted

6 that we can consider relative to what’s before us,

7 you know, and basically, again, if it was a

8 franchise type designation, which I don’t believe

9 the contract is, I don’t believe that as being

10 linked into the utility or utility-like provision,

11 and, therefore, that’s why I voted no.

12 BOARD MEMBER HO: Yes, I agree with

13 Keith and Pam. I was one of the original Board

14 members, and I have heard all the testimony before.

15 It was heart wrenching, and we sat here and listened

16 to everything, and if I were in your position, I

17 would feel the same way you do, but like the rest of

18 the Board members, I have to take a look at it and

19 say, you know, really, you are not a utility. It is

20 a contract. It is un-utility-like. It is not

21 regulated. I mean, you know, the same thing, go

22 down the row, and that’s just why I voted against

23 it.

24 BOARD MEMBER SAITO: Okay, so my other

25 comment to that question is that, as I said, we had
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1 to first determine whether or not they are a

2 utility, so I think we could without -- the only

3 definition that has been made available to us and

4 has been presented in the record is out of the

5 statutes, so I think I would like to have a

6 definition from the rest of you as to how you are

7 making the determination that it is not a utility

8 unless you are relying simply on the opinion of the

9 DCCA that they are not because they did not explain

10 what the definition was.

11 The only definition that we have was in

12 this petition, so I am very curious as on to how you

13 made the determination that they are not a utility

14 and if you are relying on something other than the

15 definition in the petition because the definition in

16 the petition clearly states that a telecommunication

17 service provider is a utility. Okay.

18 CHAIRPERSON TORRES: Well, I really

19 don1t have any more comments on that. I think you

20 mentioned a couple of things, though, and here I am

21 making a comment. You mentioned a couple of things

22 that went into my decision process. One of them was

23 the three letters that were sent out, and

24 essentially DCCA pretty much, as I said earlier,

25 seemed to wash their hands of the situation. They
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1 took no responsibility for being the regulator of

2 the PEGs. They said, you know, we don’t want to

3 address it in this one bill. We are going to

4 address it in a future bill. It’s just too complex

5 for us to deal with at this point.

6 And, again, the structure is not there.

7 It doesn’t fall under the normal plain understanding

8 of what I think of as a utility. I think one of the

9 advantages of the utility is an entity that has

10 infrastructure that essentially nobody else has, so

11 there can be no competition. I don’t see the

12 structure. I don’t see the regulation part of it.

13 I think I have made my comments

14 throughout the testimony, and I don’t think there

15 can be any question why I feel this way. I think,

16 you know, when we take a vote here, then my vote

17 will speak for itself. We have not voted on the

18 item two.

19 VICE CHAIRPERSON BARDUSCH: I was just

20 asking where we were in this whole process, I guess,

21 is what I was asking.

22 H BOARD MEMBER SAITO: So that’s a

23 question from earlier. I think it was stated

24 earlier on and we are reminded that our decisions

25 are to be based on the evidence that’s presented in
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1 the record, and, again, I point out that on the

2 record and on the evidence, the only definition of a

3 utility was in this petition, so we need to rely on

4 the record and the evidence that was provided to us.

5 So I would just ask the question, given

6 that, whether the Board would consider taking

7 another vote, or whether it is just the discussion

8 has been reopened, the vote stands?

9 CHAIRPERSON TORRES: Well, first of all,

10 I don’t wholly accept the definition that was

11 provided by the petitioner. You know, they have

12 taken a definition, and I am not sure that I totally

13 agree with the logic that was provided and who the

14 drafter was on that particular document. They state

15 that the procurement regulation, and that’s what I

16 am concerned with right now, does not provide a

17 definition of utility for procurement purposes, so

18 that’s my rationale. Whether you accept that or

19 not, that is my rationale for it.

20 I don’t accept that definition, and the

21 definition is -- I don’t know, what’s the proper

22 word? There are parts of it that are taken out of

23 the definition. I understand that was probably done

24 for convenience sake, but I think it is an important

25 definition, and I’m not sure that if we had the
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1 entire definition in front of us we would all feel

2 so strongly about it. Parts of it have been

3 excerpted, and I have mixed feelings about that.

4 VICE CHAIRPERSON BARDUSCH: I think you

5 are missing the point that he is trying to make is

6 that in order to defend the decision, if the

7 decision is based on things that weren’t presented

8 into evidence, then that’s going to be very

9 difficult, and that’s I think, number one, that’s

10 why I think -- where he is trying to go with.

11 As far as, you know, the idea that there

12 is no regulation, that’s kind of contrary to what

13 the DCCA is doing, and the fact that, you know, your

14 comments was he doesn’t want to treat it as a

15 utility. Well, of course, if the only people that

16 can think of this as utility means that you have to

17 be regulated by the PUC, DCCA doesn’t want it to go

18 over there because then they lose one of their toys.

19 If they lose their toy, they don’t have much fun

20 playing.

21 They are controlling, totally

22 controlling the PEGs, and the fact that they are not

23 doing their job and have not done their job and set

24 forth the regulations that they are supposed to have

25 set forth I don’t think is a penalty or provides a
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1 valid reason to say that the PEG is not really

2 utility-like because of the fact that they are

3 regulated, they are regulated by a public entity,

4 just like with the PUC, not the PUC, but like the

5 private entity.

6 And some of the differences might be the

7 PUC regulated entities, they charge their customers

8 directly. They go directly to the person. The PEG

9 doesn’t charge the people directly. The PEG gets

10 the money from whatever the overall franchise

11 agreement negotiated between Oceanic and the State

12 says, and they get their money from how much the

13 State doles out to them. The State isn’t even

14 guaranteeing how much they are going to dole out to

15 them.

16 So it’s a different concept between, you

17 know, utilities as set forward under the PUC and the

18 utilities as the definition was provided, and it’s

19 difficult to try to defend an action when you come

20 -- when you have a definition put forward, and then

21 to come up with a definition on your own that’s not

22 provided for in the testimony. That I think is what

23 Russ is trying to say.

24 CHAIRPERSON TORRES: Okay, I think it is

25 in evidence that we have three letters from
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1 different organizations. One of them happens to be

2 the PUC, which stands for the Public Utilities

3 Commission, which states that Olelo is not a

4 utility, the service is not a utility. We have one

5 from DCCA, and if I remember correctly, the

6 petitioner when questioned stated that there are no

7 written regulations from DCCA that guide them. Im

8 sorry. I saw a look of

9 MR. THOMASON: I believe the record will

10 reflect that we said that the regulations were found

11 to be insufficient by a Circuit Court, and that they

12 J are now under draft.

13 CHAIRPERSON TORRES: You did say that

14 later, but earlier you did say that there were no

15 written regulations.

16 MR. THOMASON: There is a written

17 agreement that the DCCA uses to administer a

18 relationship between DCCA and a PEG, so there is a

19 body of written text, it is not sufficient to meet

20 our administrative procedures act rules, however, it

21 is not in absence, and to the extent I may have said

22 there was an absence of rules or written

23 regulations, that was incorrect.

24 CHAIRPERSON TORRES: Okay, I’m sorry if

25 I misunderstood that. What we have is insufficient
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1 text. We don’t have formalized regulations; is that

2 correct? Am I correct in saying that?

3 MR. THOMASON: I cannot say for a fact.

4 My understanding ±5 that the DCCA has begun the

5 process of promulgating rules. It is a time

6 consuming process, and it involves public hearings.

7 I am not sure where in that process they are, but

8 they are diligently pursuing the issuance of

9 regulations.

10 CHAIRPERSON TORRES: Okay, thank you for

11 that clarification. I appreciate it.

12 So that goes to my decision process as

13 well, that the primary organizations, and I

14 apologize, I can’t remember who the third

15 organization was that we sent that letter to. Do

16 you remember, Cheryl?

17 MS. OHO: It is with the minutes, the

18 records are with the minutes, and it is an

19 attachment.

20 BOARD MEMBER HO: It is the PUC, it is

21 the PUC.

22 MS. OHO: Division of consumer

23 advocacy --

24 ADMINISTRATOR FUJIOKA: And cable

25 television.
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1 the petition number one and moving back to petition

2 number two?

3 CHAIRPERSON TORRES: Are you saying,

4 then, that our vote on petition number one is

5 invalid?

6 MS. OHARA: No. I’m saying that you

7 already voted on petition number one and --

8 CHAIRPERSON TORRES: So, yes, we are

9 moving on to petition, I think it is listed as B,

10 petition B.

11 MS. OHARA: Four B.

12 CHAIRPERSON TORRES: Correct.

13 MS. O’HARA: Thank you.

14 CHAIRPERSON TORRES: Yes, thank you.

15 BOARD MEMBER SAITO: Before we do that,

16 there’s a question raised, so could I ask the Chair

17 to ask all Board members whether given the reopening

18 of the discussion whether it will consider changing

19 their vote or whether they are standing by their

20 vote of the first time?

21 BOARD MEMBER MATSUMOTO: Can I clarify

22 something? Member Bardusch, Vice-Chair Bardusch

23 mentioned that the Public Utility’s letters stated

24 that they believed that Olelo generally conformed to

25 the description, and if you read what it says in
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1 subparagraph three, it says Olelo in their petition

2 reasons that it, A, stands in place of Oceanic for

3 the designated PEG access channels, and, B,

4 generally conforms to the description of utilities

5 under the definition provided in HRS Chapter 269-1

6 because it manages equipment for public use for the

7 transmission of telecommunication messages.

8 Continuing on the second page, it says

9 in response, we note that the definition of the

10 telecommunication services set forth in HRS Chapter

11 269-1 specifically excludes cable services from the

12 definition of a public utility.

13 CHAIRPERSON TORRES: Thank you. Okay.

14 Do we have, point of order, I guess, we have a

15 motion for paragraph B; is that correct? And we

16 have a second, and it is time to call for the vote

17 unless there are any other comments.

18 VICE CHAIRPERSON BARDUSCH: I do.

19 CHAIRPERSON TORRES: Okay.

20 VICE CHAIRPERSON BARDUSCH: I think that

21 in reading that, I think it is without question that

22 the PUC’s comments that it is not a utility is

23 because it is not cable services because they can’t

24 change the form or content of information sent and

25 received, this stuff, it is quite clear that

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090



M
M

‘J
\)

H
H

H
I-

t-
H

H
H

I-
I-

01
W

M
H

0
10

0
)

—
J

O’
i

01
W

h
J

H
0

10
CO

1
O’

i
01

W
M

H

t\-
)

C)
ft

()
c-

t
0

C)
M

i
ft

ft
C

t
M

i
P3

C
t

t—
C)

<
ft

ft
C

D
P3

C
t

p3
T)3

CD
P3

hi
CD

P3
H

-
hi

I-I
hi

J
o

I-
CD

P3
CD

tJ
C)

CD
hi

H
-

CD
C)

C
l

P3
f
t

CD
0

P3
P3

0
Pi

H
H

-
CD

H
C

r
CD

-<
C

t
3

H
3

<
f
t

O
F

—
<

hi
hi

CD
a)

C
r

a)
hi

CD
CD

P3
a)

a)
H

-
M

i
0

0
CD

10
-I

I-I
S

5
Cl

C
r

0
C

t
C

r
C)

a)
0

hI
H

-
ft

P3
CD

CD
H

-
-

ft
a)

CT)
H

-
H

-
H

-
-I

CD
0

CD
0

CD
hi

<
<

a)
<

Cl)
ft

CT)
5

hI
CD

H
-

H
-

P3
CD

C
r

U)
a)

a)
(I)

p3
a)

H
M

i
5

C)
3

C
t

CD
0

H
-

H
-

H
-

<

f
t

C
l

0
CD

H
-

ç
t

CD
10

a)
H

0
C

t
C)

ft
0

CD
P3

L
i

CD
0

P3
hi

C)
a)

ft
ft

CD
ft

3
CD

ft
h

Q
ç
t

C)
L

i
0

ft
C

)
CD

P3
ft

hi
C)

a)
ft

hi
H

-
a)

C
l

0
0

a)
a)

CD
0

0
J

CD
ft

P3
0

CD
a)

3
P3

PJ
hi

CD
k
<

C)
5

<
ft

CD
IQ

H
hi

-
a)

d
hi

‘-
<

0
H

ft
0

H
-

ft
5

CD
a)

-<
P3

P3
CD

0
H

-
O

T)3
I-I

C
J

5
<

hi
ft

-1
P3

CD
0

ft
H

-
C)

P3
3

<
<

a)
C

l
10

‘d
P3

P3
F-

’-
0

hi
3

ft
3

H
0

0
CD

hi
H

.Q
L

i
ft

ft
C

l
0

0
CD

H
-

ft
P3

H
-

C
l

M
i

C
l

1
0

ft
hi

L
i

P3
CD

CD
C

l
C)

D
23

hi
ft

ft
P3

0
CD

CD
ft

ft
CD

Cl
)

ft
H

-
C

l
H

-
P3

CD
hi

CD
P3

J
3

CD
hi

hi
P3

L
i

-
a)

0
a)

ft
ft

ft
CD

‘-
<

H
-

CD
C

l
H

5
a)

CD
a)

L
i

a)
ft

CD
H

-
H

-
ft

P3
a)

CD
M

i
H

-
‘-

<
d

k
<

0
P3

CD
0

I-I
lO

C)
‘-<

M
i

C)
P3

C
)

H
-

0
C)

0
CD

ft
H

-
3

23
0

ft
0

H
0

ft
hi

Cl)
J

3
Cl

)
23

0
P3

H
-

ft
hi

a)
H

-
0

3
hi

hi
CD

CD
H

23
10

hi
H

a)
hi

H
-

a)
P3

ft
C)

ft
hi

H
-

H
H

CD
10

CD
CD

C)
a)

5
10

I—
’

CD
3

CD
C

l
hi

M
i

L
i

M
i

L
i

C)
ft

0
CD

H
-

H
5

H
()

0
0

M
i

hi
Cl

)
H

3
‘d

P3
0

5
hi

a)
ft

k
<

0
ft

C)
<

H
-

CD
hi

0
0

0
0

J
5

<
a)

a)
23

CD
P3

hi
5

0
hi

0
a)

P3
CD

H
-

H
-

hi
0

CD
ft

H
ft

<
10

a)
P3

5
CD

C)
C)

0
0

CD
H

H
ft

ft
0

H
-

PJ
C)

ft
CD

CD
ft

H
-

CD
H

CD
0

C
l

0
H

hi
0

0
a)

10
P3

CD
CD

1
°
F

-
I

CD
ft

P3
CD

CD
P3

10
H

0
M

i
hi

H
CD

10
C)

CD
‘-

<
<

t
CD

H
-

M
i

C
l

ft
hi

5
Q

C)
H

-
CD

L
i

-
P3

H
-

ft
ft

CD
10

ft
0

CD
ft

hi
a)

P3
C

l
hi

CD
0

0
ft

C
l

C)
P3

CD
hi

10
H

-
0

3
C

D
CD

C
l

ft
P3

ft
hi

CD
CD

P3
hi

a)
CD

CD
P3

ft
CD

S
C)

<
C

l
<

CD
I-I

0
hi

C
l

5
ft

S
P3

P3
CD

0
H

-
C

l
CD

<
a)

M
i

CD
CO

H
ft

U)
10

H
ft

CD
ft

M
i

‘)
hi

H
-

P3
3

CD
CD

H
-

CD
P3

F-
’

ft
H

H
0

CD
CD

C
l

p3
C)

a)
H

H
J

CD
CD

CD
S

ft
ft

—3
CD

hi
ft

ft
H

a)
H

CD
CD

5
CD

P3
ft

H
-

CD
0

P3
C

l
CD

hi
0

0
H

-
H

-
a)

ft
hi

CD
H

-
hi

ft
CD

C
l

0
H

-
J

CD
<

M
i

hi
CD

C)
0

0)
CD

H
-

-<
0

M
i

0
H

-
hi

P3
H

-
H

-
‘-

<
3

P3
ft

CD
a)

a)
M

i
H

-
P3

ft
-

CD
C

l
a)

ft
0

CD
H

I-
’ H 0
)



119

1 CHAIRPERSON TORRES: Well, I actually

2 just forgot. I got lost somewhere here along the

3 way. Okay, I have been requested to ask all of the

4 Board members whether they would consider changing

5 their vote based on additional discussion for

6 paragraph four A. I am not quite sure how we would

7 do this, but is this an informal questioning?

8 MS. OHARA: I think you can just ask

9 each member.

10 CHAIRPERSON TORRES: Okay, Darryl, would

11 you consider changing your vote?

12 VICE CHAIRPERSON BARDUSCH: No.

13 CHAIRPERSON TORRES: Okay, I will not

14 consider changing my vote.

15 BOARD MEMBER SAITO: I wouldn’t consider

16 changing my vote.

17 CHAIRPERSON TORRES: I’m sorry, you

18 would or would not?

19 BOARD MEMBER SAITO: Would not.

20 BOARD MEMBER MATSUMOTO: (Mr. Matsumoto

21 shakes his head from side to side.)

22 BOARD MEMBER HO: (Ms. Ho shakes her

23 head from side to side.)

24 CHAIRPERSON TORRES: Okay, so the voting

25 remains the same on that paragraph, and, again, that
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1 motion has failed.

2 Okay, moving on to paragraph four B,

3 please be sure that you are voting in the

4 affirmative if you support --

5 BOARD MEMBER SAITO: Chair? I think we

6 have opened the -- we made a motion and seconded it

7 and started the discussion. I don’t think we

8 necessarily concluded the discussion and, again, for

9 the purposes of putting on the record the rationale

10 behind the votes when we finally vote because we

11 haven’t talked about specifically the second

12 petition.

13 CHAIRPERSON TORRES: I thought we did

14 talk about it specifically.

15 BOARD MEMBER SAITO: Not when we opened

16 up the first motion. The first motion was for the

17 first petition. It has to be voted on. Now we

18 are on motion for the second petition.

19 BOARD MEMBER MATSUMOTO: (Inaudible.)

20 CHAIRPERSON TORRES: Okay, as a

21 correction, let’s begin discussion on item four B.

22 Is there any discussion, any questions, or any

23 comments from the Board members?

24 BOARD MEMBER SAITO: Okay, again, my

25 understanding is that we have to put on the record
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1 doing and however they are doing it, than it is to

2 try to pretend now at this last minute we can

3 establish some kind of competitive award and

4 procedures to go forward that when the whole concept

5 is, here, we give you money, and you allow everybody

6 to access the equipment, and at this point in time,

7 we don’t even know who owns the equipment.

8 And to me, I don’t see how based on all

9 the testimony given that we can say that it is more

10 advantageous to the State to go through the

11 competitive process rather than just let DCCA handle

12 this whole matter the way they have been doing it in

13 the past.

14 CHAIRPERSON TORRES: Does anybody else

15 have any comments? Do you have another comment,

16 Russ?

17 BOARD MEMBER SAITO: I do. All I’m

18 trying to do is make sure that whatever decision we

19 reach stands up to any kind of challenge, and I

20 think we are all going to be asked to vote, and I

21 think we all should state for the record the reason

22 why we are voting one way or the other, so to be

23 silent on something, I mean, I think we are just

24 begging to have our decision overturned.

25 BOARD MEMBER HO: Well, my reasons for B
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1 decisions of prior courts that sort of have been

2 told to them in one way, shape, or form already.

3 But for me, it’s really not an easy choice because,

4 as I said, there’s positives on both sides of the

5 fence at this point.

6 BOARD MEMBER SAITO: Daryle Ann, on the

7 first vote, your decision was based on whether or

8 not they were a utility. Whether or not they are a

9 utility is not a factor in the second petition. The

10 second petition is just purely simply on the

11 practicability and whether or not it is advantageous

12 to the State.

13 CHAIRPERSON TORRES: You know, I

14 understand your point on that, Russ, I know you were

15 addressing that to Daryle Ann, but I had said that

16 mine was essentially the same also, but it did

17 discuss the practicable or being advantageous to the

18 State, but I would like to add on this that I don’t

19 believe that we can say whether it is practicable or

20 whether it is advantageous until we actually go

21 through the competition and until we see what comes

22 out in the RFP, so I don’t think that’s a

23 determination that we can make based on pure

24 speculation, so that’s another concern that I have

25 on this particular issue.
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1 them, and they put forth just really flimsy excuses

2 that convinced you that it was, you know, it was too

3 impractical to compete dog food, it was too

4 impractical to compete fresh meat, and that they

5 actually changed that. They were just one after

6 another.

7 We couldn’t compete library books, and

8 you bought that argument. You bought one argument

9 after another that was just so flimsy, and I mean, I

10 was almost to the point where I was considering

11 wearing the brown shirt and burning books because

12 the argument wasn’t how to buy the books. Their

13 argument back to us was we were telling them what

14 books to buy, which wasn’t the case.

15 So I would say that if we are willing to

16 give exemptions out for those, what I consider

17 rather unsupported arguments, now this group comes

18 in front of us and shows us, you know, valid

19 arguments for why the exemption should apply because

20 of all of these difficulties, for us to sit here and

21 say that, okay, that’s not good, but these other

22 ones which were really lame are good, I just have a

23 hard time with that.

24 And the idea that we don’t know because

25 in the future we don’t know what’s going to happen,

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street

Honolulu, Hawaii 96822 (808) 524—2090
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1 compete, and we find competition, and sometimes we

2 find vendors who are far better experienced and far

3 better qualified than the previous ones we had.

4 And I’m not implying that that is what

5 would happen in this case. It’s not a comment on,

6 you know, the quality of your services. It’s just a

7 reflection of what I have seen historically in

8 procurements. You go out, you give it a try, you

9 give it your best effort, you create a good RFP, and

10 you see what happens to it. You don’t like the RFP

11 the way it is right now, if the vendor doesn’t like

12 it, they have a duty to come and work to change it.

13 Yes?

14 BOARD MEMBER SAITO: Just food for

15 thought, I think in the environment that you are

16 from, that may have been true for most of the

17 exemptions. I think in the case of the Hawaii state

18 procurement code and its exemptions, that is an

19 assumption, and in many cases that didn’t happen.

20 The exemptions were there because logically they

21 were determined that they are not practicable and

22 not advantageous before they went and tried it.

23 CHAIRPERSON TORRES: Okay, well, I am

24 basing -- I am basing my comments essentially on my

25 own personal experience, and I don’t have a lot of
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1 experience with State procurements, but I do know

2 how it is determined in the Federal government, and

3 I have seen a general trend on the Procurement

4 Board, the State Procurement Policy Board, that we

5 are going very much in the direction of Federal

6 procurement. That’s my personal opinion, and I

7 think that it is not a bad example to use.

8 BOARD MEMBER HO: Can I just say

9 something?

10 CHAIRPERSON TORRES: Sure.

11 BOARD MEMBER HO: While I agree that,

12 you know, it may be quite complex to, you know, come

13 up with an RFP or come up with a contract or, you

14 know, everything is split, everything’s down the

15 middle, you know, for us to say we are not going to

16 do it just because it is going to be overly complex

17 for the State is not right.

18 You know, I do agree with Keith that,

19 yeah, it may -- if we put it into an RFP, it may

20 push things along, it may make it where DCCA has to

21 come to some type of, okay, here is the split, and

22 this is what is going to happen, and here it goes.

23 I also agree with Pam that when you put

24 it out for a -- if we do put it out for a

25 competitive type of bid, there may be somebody

Ralph Rosenberg Court Reporters, Inc.
2460 American Savings Bank, 1001 Bishop Street
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1 that’s better, there may not. We don’t know until

2 we do that. But to just turn around and say, no,

3 you’re exempt; no, we are not going to do it; no, it

4 is too complex; no, we can’t do this, I don’t agree

5 with that. That’s not -- that’s not what I agree

6 with. You know, yes, I look at it, we have a

7 fiduciary responsibility to the State on some -- on

8 an RFP. It may not work. It may work. We don’t

9 know that. We haven’t even tried it.

10 BOARD MEMBER SAITO: Okay.

11 VICE CHAIRPERSON BARDUSCH: Okay.

12 BOARD MEMBER SAITO: I want to respond

13 to what Daryle Ann’s saying. I think what it is is

14 that we are focusing on what the law says, and the

15 law says in those situations where it is not

16 practicable and not advantageous, and so we are

17 using some of these examples like it is complex or

18 it is this or it is property rights and everything

19 else. That’s the sum total of those things that

20 leads you to a conclusion one way or the other that

21 it is not practicable and it is not advantageous, so

22 to focus on a single word that is used that it is

23 complex, I think this is one of several factors that

24 are being considered.

25 I have read the petition where it

Ralph Rosenberg Court Reporters, Inc.
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1 because the person who was helping him for the sole

2 source wasn’t approving the sole source, and that

3 was wrong. But it was still allowed to continue

4 with the exemption such that in your statement, Pam,

5 we do things, and then we granted the exemptions,

6 that’s clearly not how the State is doing.

7 As Russ said, it is just a process of it

8 was there in the past, it is allowed, and it keeps

9 going and keeps going, such that I am just asking

10 that when we approved exemptions for other people

11 and other items, we did that on a lot less rationale

12 than what is being put forward here, and I would

13 just ask that if we go back and think and say, well,

14 if we only required certain people to provide A and

15 the current people providing A, B, C, D, and E, why

16 is it that we are not granting the exemption to the

17 current person as opposed to the past people?

18 CHAIRPERSON TORRES: Okay. I think --

19 hello? It is so nice to have options. I like that,

20 two microphones is good.

21 Well, I think we have gotten off the

22 track. I think talking about exemptions for dog

23 food is not really helping us to reach a conclusion

24 here.

25 VICE CHAIRPERSON BARDUSCH: Okay, wait,
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1 Okay. If you support paragraph four B, the petition

2 paragraph four B, please vote in the affirmative by

3 showing your hands.

4 (Vice-Chairperson Bardusch and Board

5 Member Russ Saito raised their hands.)

6 CHAIRPERSON TORRES: If you do not

7 support paragraph four B, the petition identified in

8 four B, please signify by raising your hand.

9 (Board Members Daryle Ann Ho and

10 Chairperson Torres Pam raised their

11 hands.)

12 CHAIRPERSON TORRES: And we have --

13 BOARD MEMBER MATSUMOTO: I abstained.

14 CHAIRPERSON TORRES: Did you abstain?

15 BOARD MEMBER MATSUMOTO: I abstained.

16 CHAIRPERSON TORRES: Okay. Pat, point

17 of order, could you explain what the results are in

18 this situation? Would you say that this motion,

19 it’s neither been denied or affirmed?

20 BOARD MEMBER OHARA: The motions fails

21 because you only have two affirmative votes. You

22 need four.

23 CHAIRPERSON TORRES: Okay, for the

24 reason that our attorney mentioned, because we did

25 not have four affirmative votes, the motion has
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1 failed. Thank you.

2 BOARD MEMBER MATSUMOTO: The rationale

3 for that is because we have seven -- we are supposed

4 to have seven members.

5 MS. OHARA: Yes.

6 BOARD MEMBER MATSUMOTO: And four is the

7 number?

8 MS. OHARA: Yes.

9 BOARD MEMBER MATSUMOTO: Just to make

10 sure.

11 CHAIRPERSON TORRES: Okay, I would like

12 to say --

13 BOARD MEMBER MATSUMOTO: Pam, let me

14 explain something, the reason why. You know, I said

15 earlier, I am having a hard time on this, right, and

16 I really am, I really am. I am trying to look at

17 this other bill on the broadband just to get a

18 little more information, and I just can’t reconcile

19 the discrepancy, and that’s the reason why I

20 abstained.

21 CHAIRPERSON TORRES: Okay, I would like

22 to thank everybody for --

23 MR. THOMASON: May I?

24 CHAIRPERSON TORRES: Certainly.

25 MR. THOMASON: The first statement that
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1 MS. OHARA: I will be drafting it.

2 CHAIRPERSON TORRES: Yes, that will come

3 from our attorney and not from the Board. My

4 understanding of procedures is --

5 MR. THOMASON: I would submit to you the

6 attorney general, the deputy attorney general works

7 for you, and in the final draft when it is in

8 writing, then the Board would vote and determine if

9 they sustain or support those terms, the findings of

10 the fact and the conclusions of law. All we are

11 asking is that -- and we recognize how difficult

12 these things are, and we wouldn’t have written it if

13 we didn’t believe that they were hard. We ask that

14 the Board please address carefully and consider the

15 motions. Our preliminarily sensing that the Board

16 write the drafting of the ruling, the declaratory

17 ruling, is what requires the Board to approve. The

18 AG does not issue the --

19 CHAIRPERSON TORRES: I would expect that

20 the attorney will echo and support the voting

21 opinions of the Board, of each of the Board members.

22 Now, if that’s --

23 BOARD MEMBER MATSUMOTO: I think, Chair,

24 I think the issue is that now that we have laid out

25 publicly, heard testimony and laid out publicly the
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1 on and reflect the voting and reflect the evidence

2 in the record, and then the draft does not

3 automatically become valid. The Board will have the

4 opportunity to review it for accuracy or comment and

5 approve the final version of the draft. But

6 basically, it is not a -- the draft does not give

7 you an opportunity to revisit the issue. It’s just

8 is it a correct accurate memorialization, a

9 recordation of what has happened here?

10 CHAIRPERSON TORRES: Pat, as the Chair

11 for the Board, I request that you draft that up and

12 have it available to us at the next meeting so that

13 the Board can review it.

14 MS. OHARA: I would like to wait for the

15 transcript and make sure that I have a correct

16 record.

17 CHAIRPERSON TORRES: Okay, when can the

18 transcript be expected?

19 MS. REPORTER: Two weeks.

20 CHAIRPERSON TORRES: Two weeks.

21 MS. OHARA: Okay, the next meeting is

22 (inaudible)

23 CHAIRPERSON TORRES: Okay, that sounds

24 good. Thank you. Okay, I would like to move on to

25 agenda item five, but in case we have people who are
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1 leaving, I would like to thank everybody for

2 participating, and I would like to thank our court

3 reporter very, very much for your assistance.

4 (Hearing concluded at 4:57 p.m.)
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1 CERTI Fl CATE

2 STATE OF HAWAII

3 ) SS.

4 CITY AND COUNTY OF HONOLULU

5 I, PATRICIA ANN CAMPBELL, CSR 108, Notary

6 Public, State of Hawaii, do hereby certify:

7 That on January 21st, 2010, the hearing

8 was taken down by me in machine shorthand and was

9 thereafter reduced to typewriting under my

10 supervision; that the foregoing represents to the

11 best of my ability, a true and correct transcript of

12 the proceedings had in the foregoing matter.

13 I further certify that I am not an

14 attorney for any of the parties hereto, nor in any

15 way concerned with the cause.

16 I DATED this 9th day of February, 2010,

17 in Honolulu, Hawaii.

18

19

20

23 PATRICIA ANN CAMPBELL, CSR 108

24 Notary Public, State of Hawaii

25 My Commission Exp: March 8th, 2010
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