§3-122-3

DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
Amendments to Chapter 3-122

Interim
Hawaili Administrative Rules

July 10, 2025

Historical Note: This amendment of Chapter 3-122,
Hawaii Administrative Rules:

1. Replaces rules effective 03/21/2008 (file no.
2802) which compiled Chapter 122.

2. Replaces rules effective 08/21/2016 (file no.
3193) which amended section 3-122-14; and repealed
section 3-122-66.

1. §3-122-3, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-3 Extension of time on contracts. (a)
If a contract has exhausted its provision for
extension(s) of time of performance, or if the
contract does not include a provision for extension (s)
of time of performance, the contract may be extended
upon approval of the chief procurement officer,
provided:

(1) The period of each extension is for one
hundred eighty calendar days or less;
(2) The procurement officer makes a written

determination that it is not practical to
award another contract at the time of the
expiration of the contract for reasons to
include but not be limited to the following:
(A) A new contract cannot be executed by
the time the contract expires; or
(B) The need for the good or service is
short term;
(3) All parties agree to the extension of time
of performance; and
(4) The price(s) or conditions of the contract
remain the same as the original contract, or

122-1



§3-122-9

as amended per the contract; or if not the
same or as amended, they are fair and reasonable.

(b) If paragraph (2) of subsection (a) is met,
but paragraph (3) or (4) of subsection (a) or both are
not met and the procurement officer determines in
writing that the need for the good or service
continues, provided subchapters 8, 9, and 10 do not
apply, the chief procurement officer, may upon request
in writing, approve an alternative procurement method,
including but not limited to direct negotiations with
a party other than the contractor, subject to the
maximum one hundred eighty calendar day contract
period, and provided the prices are fair and
reasonable.

(c) This section shall not apply to adjustments

in performance time under chapter 3-125." [Eff
12/15/95; am and comp 11/17/97; comp 03/21/2008; am
and comp ] (Auth: HRS §103D-202) (Imp:

HRS §103D-202)

2. §3-122-9, Hawaii Administrative Rules, is
amended to read as follows:
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"§3-122-9 Use of [faesimite machiness
mait,—or etectroniec procurement—systems]| electronic
communication. (a) Copies of documents transmitted by
vendors via [faesimite machine,—electronicemait;—or an
etlectronie procurement——system] electronic
communication may include the notice of intent to
offer; the offer with required documentation for
evaluation purposes; and modifications or withdrawal
of offers and contract documents, pursuant to
subsections (b) and (c).

(b) Notices of intent to submit an offer and
modifications or withdrawal of an offer may be
submitted [by—faesimitle maechine;—~ctectronie mail—o¥
R £—system]| electronically
pursuant to sections 3-122-111 and 3-122-16.07,
respectively.
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) An offer transmitted [via—faesimile machine,
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system] electronically shall be acceptable only when
specifically allowed in the [imvitatieonfeor bids—eor
reguest—for prepesats] solicitation, provided:

(1) The [faesimite—eor—+the] electronically
submitted offer is received at the
designated office by the time and date set
for receipt of offers; and

(2) The [faesimite—or—+the] electronically
submitted offer contains:

(A) The identification number of the
[SAvEat] £ i d
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prepesats]) solicitation;

(B) The item;

(C) The gquantity;

(D) The price for the offer;

(E) All pages of the offer, including pages
requiring [aRr—e¥iginat]a signature;

(F) The bid bond, if required; [ard]

(G) A signed statement that the offeror
agrees to all the terms, conditions,
and provisions of the [invitatieon—Ffor
hida r request—for proposats]
solicitation; and

(H) Any other requirement in the

solicitation.
(d) Unless otherwise specified in the
solicitation, if the [faesimite—o¥] electronically

submitted offer is the lowest responsive bid, or is
the proposal determined in writing to provide the best
value to the State, the offeror must submit the
[complete—originatoffer—with +the] original bid bond,
if required, so that it is received within five
working days from the notification of intent to award.
If the offeror fails to comply with this requirement,
the procurement officer has the option to reject the
[faesimite—or] electronically submitted offer." [Eff
12/15/95; am and comp 11/17/97; am and comp 03/21/08;
am and comp 03/21/08; am and comp ]
(Auth: HRS §§103D-202, 103D-302, 103D-303, 103D-310)
(Imp: HRS §§$103D-302, 103D-303, 103D-310)
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3. §3-122-9.01, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-9.01 Disclosure of information. (a) A
purchasing agency is not required to disclose
information identifying the number or the names of
organizations or persons that obtained a solicitation,
attended a pre-offeror's conference, or submitted a
notice of intent to offer; or an offer until:

(1) [Fre—purehase—order dsissued—or—+th
purehasing—eard—order—is—placed] After the
time and date set for receipt for quotes, in
the case of a small purchase request for
gquotations pursuant to subchapter 8;

(2) After the time and date set for receipt of
priced bids, in the case of invitation for
bids pursuant to subchapters 5 and 6.5; and

(3) The posting of the award in the case of a
request for proposals pursuant to subchapter
6.

(b) A purchasing agency shall not disclose the
[rame]names of [members—eof—an]the evaluation committee
members established by section 3-122-45.01 prior to
the posting of the award pursuant to section 3-122-
57(a) for multi-step bids and competitive sealed
proposals.

(c) In the case of procurement of professional
services, a purchasing agency is not required to
disclose the information specified in section 3-122-
63 (b) until after the contract is awarded." [Eff and
comp 11/17/97; am and comp 03/21/08; am and comp
] (Auth: HRS §103D-202) (Imp: HRS §103D-202)

4. §3-122-12, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-12 Duties of the administrator. (a)
The administrator of the state procurement office
shall serve as the central procurement officer to
coordinate, guide, and distribute specifications used
by purchasing agencies, including specifications on
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recycled products and the guidelines for purchasing
energy-efficient vehicles. This effort will allow for
the use of standard specifications by purchasing
agencies on purchases for common or general use items
or standard commercial products or energy-efficient
vehicles.

(b) The administrator of the state procurement
office shall review and establish purchase
specifications to guide state and county purchasing
agencies in the procurement of recycled products.

(1) The specifications shall:

(A) Be consistent with applicable current
federal specification standards on
recycled products [ireceorporated—in
Presidentiat Fxeceutive OrdersNe~
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(B) Include minimum standards of recovered
material and post-consumer content; and
(C) Ensure, to the maximum extent

economically feasible, the purchase of
materials which may be recycled or
reused when discarded and avoid the
purchase of products deemed
environmentally harmful.

(2) The administrator [shadd] may periodically

review its specifications to determine
whether discrimination against procured
goods with recycled content exists and
[shad+] may revise these specifications to
eliminate any discrimination.

(3) Purchase specifications [shad+t] may include,
but not be limited to, office paper, printed
material, paper products, paper, glass-by-
products, plastic products, mulch and soil
amendments, tires, batteries, o0il, paving
materials and base, subbase, and pervious
backfill materials. Paving materials to be
considered [shatd*] may include, but are not
limited to, asphalt, tires, crushed concrete
for base, subbase, and paving materials.

The standards and specifications shall
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provide for the use of recycled materials
and shall not reduce the quality standards
for any product or construction.

(c) Pursuant to section 103D-412, HRS, the
procurement policy for all agencies purchasing or
leasing motor vehicles shall be to obtain energy-
efficient vehicles in accordance with the guidelines
established by the department of business, economic
development and tourism." [Eff 12/15/95; comp
11/17/97; am and comp 03/21/08; am and comp
] Auth: HRS §§$103D-202, 103D-401) (Imp: HRS §$103D-401,
103D-412)

5. §3-122-13, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-13 Development of specifications. (a)
A specification should provide for the following:

(1) Identify minimum requirements;

(2) Allow for competition;

(3) List reproducible test methods to be used in
testing for compliance with specifications;
and

(4) Provide for an equitable award at the best
value.

(b) Types of specifications include the
following, and may be used in combination when
developing the specification:

(1) Design specification sets the requirements
for the product, detailing the
characteristics that the item must possess,
how the item is to be manufactured;

(2) Performance specifications describes the
capabilities that the product must meet, use
of test or criteria are developed to measure
the item's ability to perform as required;

(3) Brand name specification commonly referred
to as restrictive specifications, may be
used upon approval of the chief procurement
officer after the purchasing agency makes a
written determination that only the
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identified brand name item will satisfy the
State’s needs, and it is not practicable to
use a less restrictive specification,
provided that procurements pursuant to
section 103D-305, HRS, [deo—met
reeguire]require approval by the procurement
officer and shall be placed in the
procurement file;

(4) Brand name or equal specification cites one
or more brand names, model numbers, or other
designations that identify the specific
products as having the characteristics of
the item desired; and

(5) Qualified or pre-approved products list is a
list of goods, services, or construction
items, which, prior to the opening of the
competitive solicitation, are examined,
tested, and determined to meet the
applicable specification regquirements.

(c) To the extent practicable, the State may
procure standard commercial products using accepted
commercial specifications. Specifications shall
emphasize functional or performance criteria. Design
or other detailed physical descriptions may be used
when necessary to meet the needs of the State.
Specifications shall not discriminate against the use
of recycled materials; and when purchasing or leasing
motor vehicles; specifications shall be developed in
compliance with section 103D-412, HRS, as follows:

(1) Agencies are directed to the acquisition of
motor vehicle guidelines established by the
department of business, economic development
and tourism. When acquiring new vehicles,
agencies shall determine its motor vehicle
fleet as defined by these guidelines; and

(2) Motor vehicle fleets determined to be
outside of the "covered fleet" definition,
shall obtain energy-efficient vehicles in
order to increase energy efficiency and use
of renewable energy resources pursuant to
section 103D-412(b), HRS, and further
defined in the guidelines established by the
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department of business, economic development
and tourism.

(d) The using agency shall submit advice and
assistance in the development of specifications or
plans pursuant to a request from the purchasing
officer.

(e) A contractor paid for services to develop or
prepare specifications or work statements shall be
precluded from submitting an offer or receiving a
contract for that particular solicitation.

f) Specifications prepared by architects,
engineers, consultants and others for public
contracts, shall seek to promote overall economy for
the purposes intended and encourage competition in
satisfying the State's needs and shall not be unduly
restrictive. [Eff 12/15/95; am and comp 11/17/97; am
and comp 03/21/08; am and comp ] (Auth:
HRS §$103D-202, 103D-401, 103D-402) (Imp: HRS §§103D-
401, 103D-404, 103D-405, 103D-406, 103D-412)

6. §3-122-16, Hawaii Administrative Rules, is
amended to read as follows:

"§$3-122-16 Methods of source selection. Unless
authorized by law, all contracts shall be awarded by
s led biddd bl g
Ae—65 cept—as—provided—3n] the following methods:
(1) Subchapter 4.5 - Source selection for
federal grants;
(2) Subchapter 5 - Competitive Sealed Bidding;
[425] (3) Subchapter 6 - Competitive sealed
proposals;
(4) Subchapter 6.5 — Multi-step Competitive
Sealed Bidding;
[43>] (5) Subchapter 7 - Professional services
procurement;
[t45] (6) Subchapter 8 - Small purchases;
[45>] (7) Subchapter 9 - Sole source
procurements; and
[463] (8) Subchapter 10 - Emergency

procurements." [Eff 12/15/95; comp 11/17/97;

D —
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§3-122-16.03

am and comp 03/21/08; am and comp
] (Auth: HRS §103D-202) (Imp: HRS §103D-
301)

7. §3-122-16.03, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.03 Public notice. (a) Public notice
of the solicitation pursuant to subchapter 4.5, 5, 6,
6.5, or 7 shall be made for the purpose of securing
competition.

(b) The public notice of the solicitation
pursuant to subchapters 4.5, 5, 6, and 6.5 shall
include the following information:

(1) A brief description of the good, service, or
construction desired; or for solicitations
seeking providers for federal grant
contracts, the title of the grant
application or funding source and a brief
description of the services being sought;

(2) Where and when the solicitation will be

available [and—=—phore rumber or—ec—mait

SdAdraaa s Tmnteoaranat A o~ ot ISIR N T VNP S R DN - ~]
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].
3 Hotnr 1o~ +1h anl 2~ o0~ ey T 7
TOW OIS —Ctt oo T rCrcac oWt ©
Sx7 S + 1 ]

avattapte,—i~e+——the] The deadline for the
responses to the solicitation;

(4) Other appropriate information, e.g., [=&
Aot~ S N SN S PN oy oo 4
IO T o L TT T T 1T OUTT [ |\ S - LJL/I.J—UL/I.LAJ.J.D R
sectieon3—-3122-3+1+—eo¥] contact information,

the time, date, and location of the pre-bid
or pre-proposal conference, if any;

(5) For request for interest pursuant to section
3-122-16.31, a statement that the purpose of
the request is to select a provider or
providers for federal grants; and

(6) For a multi-step invitation for bids
pursuant to subchapter 6.5, a general
statement that the bid is multi-step and the
due date(s) of the unpriced technical offer
and priced offer.
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(7) A copy of the solicitation [shadtd] [may]shall
be made available [ferpubtie inspection and pickup]

electronically and/or may be picked up at the

respectlve 1ssu1ng offlce [ef—theprocurement—officer
1 PR ].

+ 1
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(c) Public notice for professional services
pursuant to section 103D-304, HRS, and subchapter 7

14
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elass—eor—ecategory—and—shaltd invite persons to submit
statements of qualifications that fmayireludebutmnot

be—timited—+tot} may include but not be limited to
dretudes:
(1) The name of the firm or person, the
principal place of business, and location of
all of its offices;

(2) The age of the firm and its average number
of employees over the past years;

(3) The education, training, and qualifications
of key members of the firm;

(4) The names and phone numbers of up to five

clients who may be contacted, including at
least two for whom services were rendered
during the preceding year; and

(5) Any promotional or descriptive literature
which the firm desires to submit.

Firms or persons may amend statements of
qualifications at any time by filing a new statement
and shall immediately inform the head of the
purchasing agency of any change in their submission
that would disqualify the firm or person from being
considered for a contract award.

(d) The public notice under subsections (b) and

(c) shall be publicized as follows:

(1) At a minimum, statewide and countywide
public notices shall be publicized on a
purchasing agency [er—provider] internet
site;

(2) Optionally, and in addition to paragraph
(1), the following may be used:

(A) Newspaper publication:
(i) For statewide publication, a daily
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§3-122-16.05

or weekly publication of statewide
circulation; or separate daily or
weekly publications whose combined
circulation is statewide;

(ii) For countywide publication, a
daily or weekly publication in the
pertinent county;

(B) Notice by mail [—eleectroniemait—oF
faesimite—transmission] oOr
electronically to persons on any
applicable bidders mailing list, if
any; and

(C) Any other method the procurement
officer deems effective for publicizing
the solicitation.” [Eff and comp
03/21/08; am and comp ]
(Auth: HRS §§103D-202, 103D-302, 103D-
303, 103D-304) (Imp: HRS §§103D-302,
103D-303, 103D-304)

8. §3-122-16.05, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.05 Pre-bid or pre-proposal
conference. (a) The purpose of a pre-bid or pre-
proposal conference is to explain the procurement
requirements and allow potential offerors to ask

questions.
(1) An agency may hold a pre-bid or pre-proposal
conference [and—reguire—-ornot—reguisr
Attt AN AN~ sz 711 NrAamr A~ o xy hiddara a o
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(2) For construction, including design-build
projects, pursuant to section 103D-303.5,
HRS, an agency [shatd] may hold a pre-bid or
pre-proposal conference and invite all

interested parties to attend.
[(b) TFf o~ fFArAr R SN NN
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shall be announced [fe—att—prospective—-offereors] in
the public notice issued pursuant to section 3-122-
16.03 and in the solicitation, or i1f the decision to
hold a pre-bid or pre-proposal conference is made
after the issuance of the solicitation, the conference
shall be announced in an addendum.

[te-] (c) The conference should be held long
enough after the solicitation has been issued to allow
offerors to become familiar with the solicitation, but
sufficiently before the deadline for receipt of offers
to allow consideration of the conference results in
preparing their offers.

[te>] (d) Unless a change is made by written
addendum as provided in section 3-122-16.06, nothing
stated at the pre-bid or pre-proposal conference shall
change the solicitation.

[+5-] (e) A summary of the conference, including
questions and answers, in addition to any changes to
the solicitation, shall be issued by addendum and
shall be supplied sufficiently before the deadline for
receipt of offers to allow consideration of the
summary results and changes to all [fhese] prospective
offerors [krewrn—tohave reeceived—a setieitat

[Eff and comp 03/21/08; am and
comp ] (Auth: HRS §§$103D-202, 103D-
303.5) (Imp: HRS §$§103D-302, 103D-303.5)

ion].”
i S N R .

9. §3-122-16.06, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.06 Amendment and clarification to
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solicitation. (a) An addendum shall be issued for
amendments and clarifications to a solicitation prior
to submission of offers, except as provided in
subsection (f) .

(1) Amendments include any material changes to
the solicitation as in quantity, purchase
descriptions, delivery schedules, scope of
work, and opening dates. The addendum shall
reference the portions of the solicitation
it amends and detail the amendments;

(2) Clarifications include pre-bid or pre-
proposal communications other than
amendments.

(b) Addenda shall be used to:

(1) Correct minor defects or ambiguities;

(2) Furnish to other offerors information given
to one offeror if the information will
assist the other offerors in submitting
offers or if the lack of the information
would prejudice the other offerors; and

(3) Provide any other information or
clarification to the solicitation that will
result in fair competition.

[ (&) NAAANAS sy a0 o +1hh o+ E o NN
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Addenda may require that offerors acknowledge receipt
of the addendum issued.
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to all prospective offerors [kreown—tohavereeceived—
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[fer1+—+ter+] (e) Addenda for
(1) Amendments shall be [d&istributed] published

within a reasonable time to allow
prospective offerors to consider them in
preparing their offers; however, if the time
and date set for receipt of bids will not
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permit adequate time for preparation, the
time shall be increased to the extent
possible in the addendum or, if necessary,
by facsimile or telephone or electronic
means and confirmed in the addendum;

(2) Clarifications may be issued any time up to
the scheduled deadline for receipt of
offers.

FHEH——(f) After submission of proposals,

amendments may be made by addenda for
solicitations pursuant to subchapters 6 and
6.5, subject to sections 3-122-53(d) and (e)
and 3-122-54 (b).” [Eff and comp
03/21/08; am and comp ] (Auth: HRS
§103D-202) (Imp: HRS §S$103D-302, 103D-303)

10. §3-122-16.07, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.07 Pre-opening modification or
withdrawal of offer. (a) [Bids—exr
—proeposats] Offers submitted pursuant to subchapters
5, 6, and 6.5 may be modified or withdrawn prior to
the established due date by submitting the following
[eocetuments]
(1) [Medifieation] For modification of [bids——ex
proposats] the offer:
(A) A written notice accompanying the
[aetwat] offeror’s modification
received in the office designated in
the solicitation, stating that a
modification to the [bider—proposat]
offer is submitted; or
(B) [A—faesimid o¥r] An electronic notice
accompanying the [aetwat] offeror’s
modification submitted [either—lby

[
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sh—eteectronie procurement——s
electronically pursuant to section 3-
122-9 to the office designated in the

solicitation; provided if other than
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through an electronic system, offeror
submits the actual written notice and
modification within two working days of
receipt of the [faesimile—or—Ethe]
electronic transmittal.
(2) Withdrawal of bids or proposals:
(A) A written notice received in the office
designated in the solicitation; or
(B) A notice [byfoaesimite machirneor other
eteetronie] submitted | ronie]
electronically [methed] pu
section 3-122-9[+—e—th
desigrated—dn—Fthe—seliect
For the purposes of this section and section 3-122-
16.08, the established due date for proposals pursuant
to subchapter 6 or 6.5 is either the time and date
announced for receipt of proposals or as amended

[reeceipt—of modifiecations—+teopreposats]), 1f any; or if
discussions have begun, it is the time and date by
which best and final offers must be submitted,
provided that only priority listed offerors may submit
best and final offers.

(b) The documents shall be made a part of the
[appropriate] procurement file." [Eff and comp
03/21/08; am and comp ] (Auth: HRS
§103D-202) (Imp: HRS §S$103D-302, 103D-303)

11. §3-122-16.08, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.08 Late offer, late withdrawal, and
late modification. (a) Any [nAetd of—withdrawals
[P P £ A £ Ao A £ o a4 PP I TC T B S, S 5y
TTOCTCICTT A\ P95\ R s S S WY @5 R WS S N R A\ (=5 L Epw A b/J.Ub/UQ(_/L.L W LTI T
SN~ moadd F£14 ~~ 4+ o n r Aarr e A L N < | 1 o 1+
[N S W § e e J.I.lUkA.LJ._L&/(_/LL_.LUJ.l, A (_/LJ.J._Y L Epw A b/J.Ub/UQ(_/L.L ) LT T
haon oA~~~ gczAA S+ nl e~ P NI I NN N I SN N N N NE 2N S PN
AEES 1T 1 i B v A\ 8 [ & Ny CIT LJ_LLA. A\ 8 U_L\j].luk, A\ 8 [ S N 1 _LLJD T
N £ £y Nt cralhldalhead A Ao+
Ub/\_/l.l_l.l.l\j A\ LT |\ S - €7 NN Ny U wa LS i Ny o COD T oI T Or A\ AW B w \.A.(_/LL_\_/,
~ A2+ 2 ATl Isz A~nFamm A 2n A~ o n Q129 16 OE () ]
LA\A\A._LK,_L\JJ.J.LA._L_L_Y A\ 8 [ N A A\ 8 i N N [=J C 11T s - T U« U \u/,
offer, withdrawal and modification submitted by hand

delivery, mail, or electronically after the
established due date, shall not be accepted, except
when received before contract award and would have
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§3-122-16.30

been timely but for the action or inaction of
personnel, and supported by a written determination by
the head of the purchasing agency [within—+the
preocurement—actEivitEy] .

(b) A late bid or proposal or late modification
will not be considered for award and shall be returned
to the offeror unopened as soon as practicable,
accompanied by a letter from the [preocurement
aetivity]purchasing agency stating the reason for its
return.

(c) A late withdrawal request except as provided
for in section 3-122-31, shall be responded to with a
statement of the reason for non-acceptance of the
withdrawal.

(d) Records of each late offer, late
modification, or late withdrawal and any related
correspondence shall be made a part of the appropriate
procurement file, except for the late offer or late
modification itself which shall be disposed of in
accordance with subsection (b)." [Eff and comp
03/21/08; am and comp ] (Auth: HRS
§$103D-202) (Imp: HRS §$103D-302, 103D-303)

12. §3-122-16.30, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.30 Purpose. (a) The purpose of this
subchapter is to provide rules for the selection of
[previders]contractors for federal grants.

(b) The selection of [prewviders]contractors for
federal grants shall be in accordance with [£he
appreoeriate—souree——setectieonFretheods—3n] section 3-
122-16." [Eff and comp 03/21/08; am and comp
] (Auth: HRS §103D-202) (Imp: HRS §103D-301)

13. §3-122-16.31, Hawaii Administrative Rules,
is amended to read as follows:

"§3-122-16.31 Exception; request for interest
for federal grants. (a) "Request for interest" as

122-16



§3-122-16.31

used in this subchapter means all documents utilized
for soliciting interest in providing goods, services,
or construction under a federal grant, when applying
for a grant or after receipt of a grant.

(b) Where time or economic situations preclude
the use of other source selection methods in section
3-122-16, purchasing agencies may, with the approval
of the head of purchasing agency, issue a request for
interest to select a [provider—erproviders]
contractor(s) for a federal grant.

(c) A public notice shall be publicized pursuant
to section 3-122-16.03(d) and shall include but not be
limited to the information in section 3-122-16.03 (b).

(d) The request for interest may include but not
be limited to the following:

(1) Identification and purpose of the federal
funding;

(2) The target population [er—etients] to be
served;

(3) A description of the good, service, or
construction;

(4) The evaluation criteria and their relative

weights for selecting a [previder—er
providers]contractor (s);

(5) The format, if any, and procedure for
submitting responses to the request;
(6) The deadline for submittal of written

responses to the request which shall be a
minimum of five working days from the date
of public notice;

(7) A statement that the purchasing agency
reserves the right to incorporate or not
incorporate in the State's application for
federal grants any recommendations presented
in response to the request; and

(8) A statement that neither the purchasing
agency nor the interested [provider]
contractor has any obligation under the
request.

(e) The selection of a [preovider—eorproviders]

contractor(s) shall be based on the criteria
established in the request for interest.
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§3-122-21

(f) A notice of the selected [provider—eor
providers]contractor(s) shall be posted to a state
governmental website [e®]and all respondents shall be
notified in writing.

(g) Nothing in this section shall be construed
to disqualify a purchasing agency from receiving
federal funds." [Eff and comp 03/21/08; am and comp

] (Auth: HRS §103D-202) (Imp: HRS §$103D-

202)

14. §3-122-21, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-21 Preparing a competitive sealed
bid. The invitation for bids shall be used to
initiate a competitive sealed bid procurement and
shall include:

(1) Instructions and information to bidders
concerning the bid submission requirements,
including:

(A) The date and time [amrd—date—]set for
receipt of bids;

(B) The address of the office to which bids
are to be delivered or if bid submittal
is required through an electronic
procurement system;

(C) The maximum time for bid acceptance by
the procurement officer issuing the
bid; [aad—]

(D) Any other special information, such as
any requirement of intention to bid, if
required, or the time, date, and
location of the pre-bid conference;

and [+]
(E) Thre—bid—operning——Shaltt—Pbehetd ot
£he]The date, time, [gates—]and

[feeation—] location of the opening of
bids [reeeipt—ofbids];
(2) The purchase description, [e%]
specifications, evaluation factors, delivery
and/or performance schedule, and inspection
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§3-122-21

and acceptance requirements [z

BRI AN B I NI S N1t~ A
TrrCTroatCO—ITIt——CTTt PoTECaS \vasye)

The contract terms and conditions, including
but not limited to the following, as
applicable:

(A) Requirements pursuant to section 103D-
310(c), HRS;

(B) Warranty regquirement;

(C) Bonding or other security requirements
pursuant to subchapter 24;

(D) Contract extension provisions; and

(E) Statement that bid samples
or descriptive literature should not
be submitted unless expressly requested
and that, regardless of any attempt by
a bidder to condition the bid,
unsolicited bid samples or descriptive
literature which are submitted at the
bidder's risk will not be examined or
tested, and will not be deemed to wvary
any of the provisions of the invitation
for bids;

A bid form which shall include space for,

but not limited to, the following:

(A) Bid price;

(B) Brand name and model number and
packaging for goods; and

(C) Information on applicable preferences;

The bid form shall be signed by an

authorized agent of the vendor and may be

submitted with a digital or original

signature: Wt ot £ g £
g 14 e vV TCTT CIT LJK,_L\JJ.J. . gy w § |\ S 10
asrat A B U S A, AP S haddar aho11
U_Yuk, J.I.I., (&8 1 \ﬁu_LJ_ TTT I CIITT T CIT N SR W AW § 1 [ 25 NN iy & R S
+ £y TTrloaoa + rrzd o P I = s I
CIT |\ S 1 L\ N g [ae) O CTT W 1O ULJ [ N S A\ 8 i N N CIT
P I RS S RN e N [T TS
[\ N W o L_(./LL_.LULL, J S I S @ N NP S ) ) A S S ) A |\ WP R B P

Tt ot T Ty 4 o s A 14 £ 4o
\_/.L\_/VL_J.ULL_LV(./L.L.L_Y C L OOl T T T T L Epw |\ N i W )
11 e thorn +ho T A4 a7 T el e 4
11 OW \A, CIT 1T CIT N SR W AW § [ 25 NN iy & R S o AT T CIT

122-19



§3-122-34

(6)

(7)

15.

£
=
\
U

Documents by reference, provided that the
invitation for bids specifies where the
documents can be obtained;

A statement that bidders shall designate
those portions of their offer that contain
trade secrets or other proprietary data that
are to remain confidential, subject to
section 3-122-30(c) and (d); and that the
material designated as confidential shall be
readily separable from the bid in order to
facilitate public inspection of the
nonconfidential portion of the bid;

For construction projects, instructions to
the bidder that the bidder shall include in
its offer information on joint contractor or
subcontractor pursuant to section 103D-

302 (b), HRS. Construction bids that do not
comply with this requirement may be accepted
pursuant to section 103D-302(b), HRS. The
terms, requirements, and conditions of an
invitation for bids, including the
specifications appended or incorporated by
reference therein, may be amended only by a
written addendum issued by the procurement
officer, pursuant to section 3-122-

16.06." [Eff 12/15/95; am and comp 11/17/97;
am and comp ] (Auth: HRS
§103D-202) (Imp: HRS §§103D-302, 103D-310)

§3-122-34, Hawaii Administrative Rules, is

amended to read as follows:

"§3-122-34 Low tie bids. (a) Low tie bids are
bids from responsive, responsible bidders that are
identical in price and which meet all the requirements
and criteria set forth in the invitation for bids.

(b)

At the discretion of the procurement
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§3-122-35

officer, award shall be made in any permissible manner
that will resolve tie bids, including but not limited
to:

(1) Award the contract to a business providing

goods produced or manufactured in this State
or to a business that otherwise maintains a
place of business in this State; and

(2) Award the contract to the bidder offering a

low tie bid who received the previous award,
and continue to award succeeding [eentaets]

contracts to the same bidder so long as all

low bids are identical.

(c) If no permissible method will be effective
in resolving tie bids and a written determination is
made so stating, award may be made by drawing lots.

(d) Records shall be made of all invitations for
bids on which tie bids are received showing at least
the following information and shall be made a part of
the procurement file:

(1) The identification number of the invitation

for bids;

(2) The good, service, or construction item; and

(3) A listing of all the bidders and the prices

submitted."™ [Eff 12/15/95; comp 11/17/97;
comp 03/21/08; am and comp ]
(Auth: HRS §103D-202) (Imp: HRS §103D-302)

16. §3-122-35, Hawaii Administrative Rules, is
amended to read as follows:

"§3-122-35 Wailver to competitive sealed bid
process. (a) If for a given invitation for bids,
including multi-step bidding, there is only one
responsive, responsible bidder:

(1) An award may be made to the single bidder,
provided:
(A) The procurement officer determines in

writing that the price submitted is
fair and reasonable, and that either:
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§3-122-35

(b)
including

(1) Other prospective bidders had
reasonable opportunity to respond;
or

(ii) There is not adequate time for
resolicitation; or

(B) The bid exceeds available funds as
certified by the appropriate fiscal
officer and the price is negotiated
pursuant to section 103D-302 (h), HRS;

The bid may be rejected pursuant to

subchapter 11 and new bids or offers may be

solicited if the conditions in paragraph (1)

are not met;

The proposed procurement may be canceled;

or

An alternative procurement method may be

conducted to include but not be limited to
direct negotiations with the sole bidder
first, and then with any contractor or
vendor should negotiations with the sole
bidder fail, provided the procurement
officer determines in writing that the need
for the good, service, or construction
continues, but that the price of the one bid
is not fair and reasonable and either that:

(A) There is no time for resolicitation;
or

(B) Resolicitation would likely be futile.

If for a given invitation for bids,
multi-step bidding, there are no bids

received or there are no responsive, responsible

bidders,

the procurement officer may determine that it

is neither practicable, nor advantageous to the State
to issue a new solicitation.

(1)

When making this determination,

consideration shall be given to:

(A) Time constraints;

(B) Competition in the marketplace; and

(C) Whether the additional potential cost of
preparing, soliciting, and evaluating
competitive sealed bids is expected to
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(c)

§3-122-35

exceed the benefits normally associated
with the solicitations;
In the event of this determination, an
alternative procurement method may be
selected to include, but not be limited to,
direct negotiations.
The procurement officer shall be responsible

to ensure that proper [bPecumentation]

documentation of the alternative procurement

method selected is in the contract file, and
shall include:

(1) [State—+the reasens]|Reasons for selection and
length of contract period;

(2) A determination that the price is fair and
reasonable; and

([2]) (3) [Reeeisve—prier]Prior approval of the
chief procurement officer or a designee[+
are

43y Bemade e pert—of the econtraet—fitevpon

award—by—the procurementofficer] . " [Eff
12/15/95; am and comp 11/17/97; comp
03/21/08; am and comp ] (Auth: HRS
§103D-202) (Imp: HRS §103D-302)
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17. Material, except source notes, to be
repealed is bracketed. New material is underscored.

18. Additions to update source notes to reflect
these amendments and compilation are not underscored.

19. These amendments to and compilation of
chapter 3-122, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.
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I certify that the forgoing are copies of the
rules, drafted in the Ramseyer format pursuant to the
requirements of section 91-4.1, Hawaii Revised
Statutes, which were adopted on July 10, 2025, by the
Procurement Policy Board and filed with the Office of
the Lieutenant Governor.

LISA MARUYAMA
Chairperson
Procurement Policy Board

KEITH REGAN
State Comptroller

APPROVED AS TO FORM:

Deputy Attorney General
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